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dinan ®amal, the validity of which rested in turn upon the
reputation of Madinah and its people of learning and not upon
the fact that there were comprehensive legal texts to support
it. |

This scarcity of texts to support fundamental precepts
of Madinan Camal may have resulted from the fact that MadI-
nan Camal lacked continuity with the past and had come from
a variety of unidentified sources over the years, which are
essentially the contentions of 'Abu Yusuf and ash-Shaibani.
Investigatipn into these contentions would require a sound
sbcial. economic, political, and cultural history of Madi-
nah, as I have mentioned.l Nevertheless, assuming--as the
Madinans and later Malikis did--that fundamental precepts
of MadiInan ©amal like the sunnah precepts analyzed in this
chapter actually went back to the Prophet, the hypothesis
arises that muhaddith's in the early period--especially those
in Madinah--may have relied upon Madinan Camal as a criter-
ion for determining what matters needed to be transmitted
as padith and which did not. Thus, they may have felt it
redundant to transmit hadith about very fundamental precepts
of law that were a well-established part of Camal. One would
expect that such reliance upon ®amal would have been most
likely during the first generations, at a time when the va-

lidity of Madinan Camal had not been called into question.

lSee above, PP. 1-2.
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Furthermoré. in keeping with this hypothesis, it may
also have been the case that Madinan cggg; in the early per-
iod provided the semantic context for those hggzih and athar
which the early muhaddith's did transmit. I mentioned ear-
lier, for example, how hadIth about rituals like wugdi' [ab-
lutions] and galgh [daily prayers] seem to assume a semantic
context in which the receptor of the hadith is already fam-
iliar with the Camal of wudi' and galgh. Similarly, hadith
such as the report tha? the Prophet,handed down verdicts on
the basis of the oath of the plaintiff supported by the tes-
timony of a single witness are far more ambiguous when di-
vorced from a semantic context in which the Camal of the
preceﬁt is part of the experience of the receptor than when
it is not.l Living within the semantic context of MadInan
Camal, transmitters of hadIth and athir may not have real-
ized the ambiguities that their hadIth and Zthar would entail
for those who were not acquainted with thé same semantic con-
text; thus, they may have seen no need to explain what they
transmitted in greater detail. The texts they transmitted,
therefore, would be far more ambiguous and prone to diverse
interpretations outside the context of Camal than they would
have been within it.

The scarcity of explicit legal texts regarding

precepts of Madinan Camal is also significant in light of

lsee above, pp. 298-299; cf., 436-L448.
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the fact that the precepts discussed in this chapter consti-
tuted important points of difference among the fugaha'--of-
ten between Kifans and MadInans, sometimes between MadInans
and others, and in the case of the M@S precept between sohe
of the Madinans themselves. Thus, although the fabrication
of hadith took place during the early period, it must not
have been either as systematic or effective as some have
held.l For had it been that systematic and effective, one
would expect to find explicit hadith and Athar supporting
these Madinan precepts as well as the non-Madinan precepts
which were contrary to them. Indeed, those isolated hadith
mentioned by Ibn Rushd, al-Baji, or az-Zurqani supporting
some of these Madinan precepts may have been fabricated. It
is signifiecant, howevér. that evén though they support the
MadInan positions, Ibn Rushd, al-BZjI, and az-Zurqani do
not regard them as being of established authenticity.

It should be noted that each of these sunnah precepts

is contrary to analogy with related precepts of law. They
are often points of difference, in fact, because those who
differ with the Madinans~--especially the Kufans--have appiied
the analogies of those related matters of law to these pre-
cepts. For example, the Kifans and others treat 1i®&n as
analogous to divorce, and they treat wealth obtained through

aceretions [fawﬁ‘id] as being analogous for purposes of za-

lsee above, pp. 292-302.
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k3h with wealth accrued from profits on one's base capital.l
Thus, Malik's sunnah terms indicate that there is something
distinctive abouf the precepts in connection with which these
terms are used which makes them different from related matters
of law. The fact that these precepts are ®amal nagli in ad-
dition to Malik's use of the word sunnah would indicate, fur-
thermore, that Malik regarded the distinctiveness of these
sunnah precépts as being upheld by the authority of the Proph-
et. |

Finally, in the examples analyzed in this chapter,
Malik has used his terminology in connection with precepts
upon which there had been significant differences of opinion
among the fugaha'. This lends further support to the hypoth-
esis that the primary criterion by which Malik detergined |
when to ﬁse his terminology in the Muwatfa' and when not to,
was that of whether or not the precept in question was a
point of difference among the ggggg:'.z Furthermore, the
differences of opinion within Madinah regarding Malik's MgsS
precept analyzed in this chapter raises the question of to
what extent Malik's sunnah termé which, like MdS, do not
give any explicit indication of local consensus may be sim-
ilar to the AN and other terms in the Muwajta' which Malik
~uses for precepts regarding which there ﬁad been differences

of opinion' in Madinah.

lsee above, pp. 560-564, 557-560, (These analogies seem
to be based on textual sources of law.)

2See above, pp. 530-538.



CHAPTER VIII

TERMS REFERRING TO THE PEOPLE OF
KNOWLEDGE IN. MADINAH

General Observations

I have classified forty-three expressions in appen-
dix 2 as falling in the category of references to the people
~ of knowledge of Madinah. Most of them. speak of the people
of knowledge of Madinah in general terms, giving the impres-
sion that Malik is using these expressions as indications
of Madinan ijtima®., He will say, for example, that the peo-
ple of his city have always held to the validitylof a cer-
tain precept ["wa hadhd 'l-ladhl lam yazal ©alaihi ‘'ahl al-
¢ilm bi-baladind;" -zAIb]l, or he will say that the people
of knowledge whom he encountered during his lifetime held
to its validity ["wa hadha 'l-ladhi 'adraktu Calaihi ‘ahl
al-®ilm bi-baladinZ;* XdIbJ]. Some other expressions are
more general than these. Malik will say, for example; *This
is what I have heard transmitted from the people of know-
ledge" ['wa hadha 'l-ladhl sami®tu min 'ahl al-Cilm;" stx]I}
or simply, "This is what I have heard transmitted” ["wa h3-
dha 'l-ladhi samiCtu;" stxJ.

There are a few expressions which explicitly refer
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to the totality of persons whom Malik regarded to be "peo-
ple of knowledge". He states once that all whom he has en-
countered hold to the validity of a certain precept, at anoth-
er time that he has heard the contrary from none of the peo-
ple of knowledge, another time that none of the people of
learning doubts the precepf in question, and in another ex-
ample he asks the rhetorical question of whether anyone could
doubt the validity of the precept he is discussing.l

A few expressions Malik uses in referring to the peo-
ple of knowledge appear, however, to designate limited group-
ings of the Madinan fugaha'. The most common expression which
I would classify in this category is."man 'argda min 'ahl al-
Cilm" [those of the people of knowledge whom I accept; 1lit.,
who are pleasing to me; r¢JI]l. Similarly, Malik uses the
expression once "al-jamd®ah bi-baladina" [the group in our
citys; Jbl.? Such expressions appear not to be indications
of MadInan ijtim3® but rather of M3lik's preference for the
opinions of some of the Madinan fugaha' over those of others
of them. Indeed, this is the explanation of such usages
which Malik is reported to have given in the text mentioned
above.3 Such a conclusion:is, nevertheless, somewhat prob-
lematic with regard to expressions like "man ‘arqa min ‘'ahl

al-%ilm" because it is possible that such an éxpreséion're-

lsee Muwatta', 2:541, 788, 521; 1:386.

2Ibid., 21615. JSee above, pP. 538-545.
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fers simply to the totality of the Madinan fugaha' whom Ma-
1lik regarded as acceptable and, hence, as legitiméte congtit-
uents of ';jggc. As mentioned earlier, there were many per-
sons of learning in Madinah whom Malik did not regard as
worthy of transmitting learning and whom he described as
people from whom no benefit could be derived.l Thus, it may
be people such as they whom Malik is excluding by expressions
like "man 'arga min 'ahl al-®ilm",

Almost two-thirds of the references to the people of
knowledge which I have indexed occur in combinations with
other terms. The fwo expressions which occur most frequent-
ly -in conjunction with other terms are xdIb ["wa hadha 'l-
ladhI 'adraktu Calaihi 'ahl al-®ilm bi-baladina®] and stx1I
{“wa hadha 'l-ladhI sami®tu min ‘ahl al-Cilm"]. Furfﬁermore.
there does not seem to be any patterh in the terms with which
they occur. Rather, they occur in connection with a wide
variety of terms: S-XN, Mds, SN, AMN, AMN-X, A-XN, AN, and

so forth.

Examples
l. -zAIb: Regarding the
Talbiyah< of Pilgrimage .
Malik begins the chapter with a hadith which in-
dicates that the Prophet permitted his Companions while

making the pilgrimage with him to say either the tal-
biyah or the takbir [the ‘words, "Allzhu ‘'akbar"]. Ma-

lsee above, pp. 72-76.
27albiyah: The term given the words which a pilgrim
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1ik then cites an 'athar which reports that ©AlI ibn
'AbI Talib used to cease saying the talbiyah at sunset
on the Day of CArafah [the ninth day of pilgrimagel.

- After this 'athar, Malik cites the term -zAIb [this is
the 'amr which the people of knowledge in our city have
always held tol. Malik then cites athar which report
that CA'ishah and ©Abd-Allah ibn CUmar would Ereak off
the talbiyah at sunset on the Day of CArafah.- -

The expression Malik uses in this example, -zAIb,
indicates that he régarded the Camal in question to have
unbroken continuity with the past back to the days of'the
' Companions mentioned in the athar. The expression appears
to indicate, furthermore, that there was local consensus
among the Madinan fugaha' on the validity of that Camal.

According to al-Baji and az-Zurqani the Camal in ques-
tion is a point of difference between the Madinans and the
Kiifans *Abu Hanifah and Sufyan ath-Thawri. Later fugahs'
like ash-Shafi®I and ‘Apmad ibn Hanbal also disagreed with
the Madinans over it and took the Kufan position. The Ku-
fan position in this matter is supported by a hadith, which
is regarded to be authentic and is transmitted in the col-
lections of al-Bukhari and Muslim. This hadith reports that
when the Prophet performed his final pilgrimage he contin-
ued to say the talbiyah after the Day of CArafah and into
the tenth day of the pilgrimage until he performed the sym-

bolic rite of pilgrimage of casting stones at Satan.2

recitess "Labbaik, AllZhumma,labbaik! Labbaika, 13 sharika

laka, labbaik! ‘'Inna ‘l-hamda wa 'n-nicmata laka wa 'l-mulk;

13 sharika lak" [Here I am, O God, here I am (responding to

Your call). Here I am: You have no partner; here I am. All

praise and bounty are Yours and all dominion. You have no partnerl.

IMuwatpa', 1:337-338. 241-BijI, 2:216; az-Zurqani,
3356-57.
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The texts pertaining to thisg precept which are cited
in the Muwatta' as well as the hadith reported in al-Bukhiry
and Muslim which is said to be the basis of the opinions of
'Abu Hanifah, Sufyan ath-Thawri, and others*are all reports
of actions. As discussed earlier, reports of actions are
regarded to be insufficient evidence in themselves, accord-
ing to MalikI legal theory, to establish that the act report-
ed is obligatory for others. On the other hand, reports of
contrary actions by prominent, knowledgeable Companions and
fugahd'--such as ®A1I ibn ‘*AbI 7alib, ®A'ishah, and Ibn ®Umar
in this example--are regarded by the same theory to be suf-
ficient evidence that the reported action which they are con-
trary to is, indeed, not obligatory.l

Furthermore, according to Maliki legal theory as well
as Hanafi and Hanball, the athar of prominent Companions are
used as indications of the Prophetic sunnah, on the presump-
tion that those Companions knew the Prophetic Sunnah well and
adhered to it closely.? This seems to be how Malik is using
the athar he cites in this example, although he does not
use the term “sunnah". As the hadith indicates at the be-
ginning of the chapter, the talbiyah and takbir were used
by the Companions of the Prophet in his Presence while they
were performing pilgrimage. The presumption underlying Ma-

lik's reference to the athar he cites would probably be that,

1see above, pp, 188-195.  2gee above, pp. 161-170,
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had the Prophef regarded it as obligatory or as desired norma-
tive behavior for his Companions that they continue to say
the talbiyah after the Day of CArafah, he would have made
that clear, especially to those of them like his nephew C€Al1
and his wife ®A'ishah, who were very close to him and who
also would probably have been aware of the Prophet's not
having ceased to say the talbiyah himself.

Malik probably would have regarded the type of Camal
represented by this precept to be of the category of what
later legal theorists referred to as Camal nagli. The °gg§;
nagli, although contrary to the Prophet's own action in this
caée. would have the authority of his approval [';ggég].l
Since the ®amal in this case indicates a norm which is con-
trary to an isolated act the Prophet is reported to have
done, this may also be taken as an instance of how Camal,
according to ash-Sha{ibl, is used to distinguish non-norma-
tive actions from those that were intended to be normative,?

Malik cites several reports in this chapter to sup-
vport the precept in question. Unlike the manner of presen-
tation in the sunnah precepts discussed in the preceding
chapter. Malik does not cite his precept separately from
the reports he giﬁes. Rather the precept is contained in
those reports; the term is cited immediately after the first

'athar in order to indicate that the continuous Camal of

lsee above, pp. 4#10-415. 2see above, pp. 436-480.
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the MadInan people of knowledge is in conformity with the
action reported in that 'athar. Furthermore, unlike his
manner in the gunnah precepts discussed earlier, Malik does
not add additional information to the precept as reflected
in the 'athar, beyond the consideration that he indicates
that the action reported in that 'athar is regarded as the

norm by the Madinan people of knowledge.

zh_;ﬁQEUQLJ&anzgias_§h§
Performance of Tawaf
Malik begins the chapter with a hadIth which reports

that the Prophet made the first three circuits around
the Ka®bah,while performing jawif, at a rapid pace [raml],
coming to the black corner stone of the KaCbah at the
end of the third circuit. M3lik then cites the term:
-zAIb. In the remainder of the chapter Malik cites athar
which report that CAbd-All3h ibn SUmar, SUrwah ibn az-
Zubair, and CAbd-Alldh ibn az-Zubair performed the }a-
waf in the same manner. He concludes, however, by cit-
ing an‘athar which reports that Ibn SUmar would omit
part of the rites of }awaf when performing the rite from
Makkah and that, in such cases, he would also omit the
raml during the first three circuits.2

This example is also of the category of Camal nagli.

Malik cites evidence to indicate that it conforms to an act

of the Prophet and prominent Madinans after him. According
to Malik's commentators. the precept in question originated

in a command of the Prophet. Several hadith report that

lrawdf: The act of walking around the KaCbah [the Tem-
pPle of Abraham in Makkah] seven times in a row in a counter-
clockwise direction with the KaCbah to one's left. It is re-
garded to be an act of worship analogous to the performance
of prayer (galahl; hence, it is performed only in the state
of ritual purification [{aharah].

Muwatta’, 11364-365.
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once when the Prophet came to Makkah with his Companions
the idolatrous Makkans are said.to have taﬁnted them that
they had been so emaciated by the fevers of Madinah that
they would not even be able to perform the tawaf around the
Ka®bah. Thus, when it came time for the Prophet and his
Companions to perform the jawaf, he commanded them to walk
at a rapid pace during the first three circuits in order to
show the Makkans that they were still strong and vigorous.
According to other hadith the Prophet continued to perform
the tawaf in that manner even after the conquest of Makkah
and after the inhabitants of Makkah had embraced Islam.t

The term -zAIb indicates that the Camal of the MadI-
nan people of knowledge had remained in direct continuity
with the Prophet's action, as reported in the hadith, and
the actions of the other'prominent Madinans reported in the
remainder of the chapter. The tefm almost certainly stands
for MadiInan local consensus on the precept in question, for
it was a matter regarding which, according to Malik's com-
mentators, there had been extensive agreement among the fu-
gaha'. Nevertheless, the Companion Ibn CAbbas is reported
to have disagreed. He held instead that walking at a rapid
pace during the first three circuits of the jawaf waé not
the sunnah of the Prophet; rather, Ibn cAbbﬁs is reported

to have held, the Prophet commanded his Companions to per-

1A1-B53T, 2:284; az-Zurgani, 3:1124-126.
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form fawaf in that manner only to indicate to the idolatrous
Makkans that the Muslims in Madinah were still healthy and
strong. It is reported that CUmar ibn al-Khat}{@b entertain-
ed the same idea as Ibn CAbbas and considered omitting the
raml from the first three circuits of fawaf. Al-Bajl and
az-Zurqani report, however, that ®Umar then' gave up that
idea because the Prbphet had continued to perform }awiaf ac-
cording to that manner .1

Like the preceding example but in contrast to his
manner of presentation in some of the sunnah precepts, Ma-
lik cites his term -zAIb in connection with a precept regard-
ing which there were ample texts. Furthermore, Malik does
not formulate the precept separately but rather cites the
term immediately after the first report and in such a man-
ner as to indicate that the action reported in that text is
in conformity with the continubus Camal of the Madinan people
of knowledge. Again, in contrast to the sunnah precepts,
Malik does not provide additional information to the texts
from the non-textual source of Madinan ®amal other than the
fact that he indicates that the actions reported in the texts

he has cited are normative,

The ‘athar cited at the close of the chapter, which
reports that Ibn SUmar performed the rites of pilgrimage and

tawaf differently when initiating them from within Makkah,

lsee az-Zurqani, 3:124-126; al-BajI, 2:284.
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reflect the precept of Islamic law that such rites are per-

formed differently by those in Makkah and those who come to

1

Makkah from abroad to perform them. Other distinections in

the rites of pilgrimage between those who are in Makkah and

those coming from the outside are mentioned in the Qur'an.?

3. ~zAIb: Regarding
~ Steeping Dates and Raigins

Malik cites two hadith at the beginning.of the chap-
ter which report that the Prophet forbad {nahal that
busr [dates on the verge of becoming ripe] be steeped
in the same container with rutab [newly ripened dates]
or that tamr [dried dates] be steeped in the same con-
tainer with raisins. After the second hadith Malik cites
the term -zAIb, and Malik adds that steeping these fruits
together is regarded as abhorrent [¥gkrahu3 because of
the Prophet's order against it [nahi].

Like the preceding examples, this precept would be
classified as Camal nagli, originating in this case with
the commands of the Prophet reported in the hadith. Here
again the term -zKIb is used in conjunction with texts and
does not provide additional information to what is contain-
ed in the texts, although MElik‘é interpretation of the prac-
tice mentioned in the hadith as being abhorrent Cyukrahul
is noteworthy, and I will comment on it further shortly.
The texts in this example are reports of statements and not
actions, as in the preceding examples.

The point in question is a matter of difference be-

tween the Madinans and 'Abu Hanifah, who held that there was

lAl-BEji. 21286; az-Zurgani, 3:126. 2Qur'an, 2:1196.
3muwat$g', 23844,
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no harm in the practice mentioned in these hadith. Accord-
ing to Ibn Rushd, the Hanafil position is based on the con-
sideration that there are other hadith which permit one to
steep the fruits mentioned in the above bggiig separately.
They reason, therefore, that it is not the steeping itself
{al-intibadh] against which the command was issued but rath-
er the production of intoxicating drink from such steeping.
Hence, they conclude that it is permissible to steep such
fruits together, provided one takes care that they not be
left long enough to become intoxicating.l

Aécording to Ibn Rushd and az-Zurgani, the Madinan
view of why the Prophet gave the commands in these hadith
was because beverages made from steeping these fruits togeth-
er turn into intoxicants imperceptibly énd much more rapid-
ly than normal.? It would appear, then, that, according to
the Madinan view, these hadith are instances -of the Proph-
et's applyiné the principle underlying sadd adh-dharg'ic.>
For, although there is no harm in the act of steeping these
fruits together itself; it is likely that that act will lead

to the production of an intexicating bevefage which the one

1Tbn Rushd, 11281 (13). According to az-Zurgani, 'Abd
Hanifah held that this order had been given when the Muslims
were living under straitened conditions; under such circum-
stances, the practice of steeping these fruits. together was
viewed as being extravagant and wasteful; idem, 5:126-127.
*Abl Hanifah's opinion may also be related to his rejection
of isolated hadith under certain stipulations; see appendix 1.

27bn Rushd, 1:281 (13); az-Zurqani, 51126-127.

3For discussion of this principle, see above 0
262-268, ’ » PP
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who made it would not be.permitted to use.

Az-Zurqani holds that the Prophet's command against
steeping such fruits together does not indicate strict pro-
hibition of that'practice but rather that the practice is
abhorrent and should not be done. He believes that this
is what M2lik means by his explanation that the practice is
abhorrent nykrahu].l If az-Zurqani is correct, it would
appear that Malik has relied upon the continuous ®amal of
the Madinan people of knowledge to interpret the wording
of a legal text in a manner which is contrary to the obvi-
ous [zahirl meaning of the bggiig.z For the obvious mean-
ing of the hadIth would be that the Prophet simply prohib-
ited such practices altogether.

However that may be, it should be kept in‘mind that
the meaning of the expreésion "abhorrent" [yukrahu, makruh]
was stronger in the early period and much closer to the mean-
ing of prohibition [hurmah] than it was in the later period.
According to ash-Sha}ibil, the early fugaha' were careful
not to describe a matter as prohibited [haram] unless they
had certain knowledge that it was. He quotes a statement

attributed to Malik:

It was not the custom.of the people ['amr an-nasl] or
. the custom [‘amr] of our predecessors_who have gone be-
fore us and whose examples we follow and upon whom is

lAz-Zurqani, 5:126-127.

2Accordmg to Maliki legal theory. z2hir statements are
of conjectural meaning; for discussion of them, see above. PP.

1“‘6"1“’7 [
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the utter reliance {miSwall of Islam that one says "This
is haldl (permissible],and that is haram. Rather it

was [their custom] to sayx "I abhor ['akrahul] this, and
I am of this opinion ('aral about that.” "As for saying
"paldl" and *haram”, it ~is a fabrication against God
{iftira' Cala ‘'L13h]. . . . For the halal is that which
God and His Messenger have declared to be haldl,and_the
param is that which they have declared to be baram.l

Similarly, Ibn al-Qasim says about a certain question
in the Mudawwanah, "In my opinion it is not clearly haram

{(al-haram al-bayyin] . . . but I abhor ['akrahul] that it be

put into practice."? 1In Siyar al-'Awza®i, 'Abd Yusuf claims
that this was also the attitude of 'IbrZhiIm an-Nakha€I3. and
his companions. 'Ibrahim is reported to have said that when
they would give igigé's permitting some things or forbidding
others, they would say, "This is abhorrent [(makruhl, or there
is8 no harm in that {13 ba's bihil." But they regarded it
reprehensible that one say that such matters :were haldl or

parim.

In light of these quotafions. it would appear that,
although by "abhorrent" Malik probably meant something stron-
ger than what later fugahi' meant by "makrah", nevertheless,
he must not have regarded the Prophet's command [nahi) in.

the hadith he cites to have constituted strict prohibition

1Ash-Sh3tibI, Al-Muwafaqdt, 4:286-287.

2pudawwanah, 331122 (19). Compare his_statement else-
where: "I do not like it at all [la yuCjibunil]. It is not per-
missible, rather it is haram." Ibid., 2:379 (9).

3For data on 'Ibrahim, see above, p. 156, n. 1.
b pvi YRauf, p. 73.



596

Churmahl. Thus, although one could interpret the hadith

which Malik cites as indicating that the practices the Proph-

et forbad were haram--which would be the obvious [z@hir] in-

 terpretation--Malik relies upon the source of MadInan Camal

to give an interpretation to the textual sources to which

he subseribes which is not obvious.

b4, -gAIN:l Regarding the Waiting Period

of a Pregnant Woman Whose Husband Dies

Malik begins the chapter by citing an 'athar which
reports that the Companions CAbd-Allah ibn CAbbas and
'Abu Hurairah disagreed with each other regarding what
the period of waiting [Ciddah] should be for a pregnant
woman whose husband dies,before it will be permissible
for her to remarry. Ibn CAbbas was of the opinion that
she must wait either until she delivers the child or
until four months and ten days have passed, whichever
period is longer. ‘'Abu Hurairah contended, on the oth-
er hand, that once she delivers the child she may re-
marry. ‘'Umm Salamah, a wife of the Prophet, informs
them that a certain woman--SubaiCah al-'Aslamiyah--~-had
delivered a child of her husband shortly after the hus-
band's death. A young suitor and an older suitor offer-
ed to marry her after her husband had died. SubaiCah
inelined toward the younger man, so 'Umm Salamah states
that the older man claimed that Subai®ah could not yet
marry because she had not completed the four months and
ten days. 'Umm Salamah explains that some of SubaiCah's
relatives were abroad at that time and the older suit-
or was attempting to delay the marriage until they re-
turned, with the hope that he could use his influence
_upon them to get them to convince SubaiCah to marry him.

Subai€ah brought the matter to the Prophet's attention,
and he told her that it was permissible for her to mar-
ry immediately. ,

Malik cites an ‘'athar which reports that ©Abd-All3h
ibn ®Umar and his father, CUmar ibn al-Khat$gb, held
that the opinion of 'Umm Salamah above was correct.
®Umar ibn al-Kha}}3b used to say that a pregnant woman
whose husband dies may remarry. immediately after deliv-

1fhis symbol stands for, "Wa hidhd 'l-‘'amr al-ladhi lam

yazal ®alaihi 'ahl al-Cilm Cindanz" [this is the 'amr which the

people of kncwledge among us have always held to].
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ering the child, even if the deceased husband still is
lying in the bed in which he died and has not been bur-
jed. Malik concludes the chapter by citing two shorter
versions of the hadith with which he began the chfpter.
After the last of these, he cites the term -zAIN.

As in the precediﬁg examples, Malik is using this

-zRIN term in connection with ample textual information.

' Again, M3lik adds nothing to the precept from Camal which

is not already contained in the texts, except the support-
ing statement that the precept in those texts is in conform-
ity with the continuous Camal of the Madinan people of know-
ledge.

The fype of Camal for which the term is used is again
of the category of Camal naqli. It is bgsed on a precedent |
set by the Prophet and is supported by the statements of the
prominent Companions ®Umar ibn ai-Khattéb and his son CAbd-
Allzh. The precept is also anaiogous to a Qur'anic verse
which states that the period of waiting of pregnant women
who are divorced during their pregnancy is until they de-
1iver;2 the precept of that verse is not identiecal, as Ibn
Rushd points out, because it was revealed about divorce and
not about dissolution of marriage by virtue of the husband's
death.’

According to Ibn Rushd and Malik's commentators,

there was widespread agreement among the fugaha' on the va-

1lidity of this precept. Malik himself reports, however, that

lyuwatfa’, 2:589-590.  2Qur'an, 4:65.
3Ibn Rushd, (Istiqimah), 2:95.
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Ibn cAbbés;-at least initially--had held & contrary opinion.
It is réported. however, that Ibn ?Abbas later changed his
opinion and adopted the view of the majority. Ibn CAbd-al-
Barr, according to az-Zurqani, had held that such reports
about Ibn CAbbas changiﬁg his opinion are probably correct,
" since his major students are not known to have held his oth-~
‘er opinion. It is also reported, however, that SA1I ibn
*AbI TAlib held the same opinion as Ibn ®Abbas. Ibn Rushd
and Malik's commentators account for these contrary opinions
by stating that Ibn CAbbas and CAlI based them on an inter-
prétation which combines the two pertinent verses of the
Qur'an. The first verse, mentioned above, states'that the
waiting period of a woman divorced during pregnancy is until
she delivers. The second versel pertains explicitly to wo-
men whose husbands die--although it specifies nothing about
pregnant women--and it states that their period of waiting
will be four months and ten days. Thus, Ibn ©Abbas and CAlT
concluded that the period of waiting of a pregnant woman

whose hﬁsband dies would be whichever of these periods is

longer-in?herrcdse.z

The expression "C®indana" [among us] in this example
appears to have the same meaning as "bi-baladina" {in our

cityl, which is generally used in these references to the

lQur'an, 2:234.

25ee Ibn Rushd, (Istiqamah), 2:95; al-BEji; 43132-133;
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people of knowledge. For, as mentioned above, there was gen-
eral consensus on the validity of this precept, in and out-~

side Madinah.

5, %dIb: Regarding One Who
~Joins the Friday Praxgr Late

Malik reports that az-Zuhri held that it was the
Sunnah that a person who comes late to Friday prayers
[al-gumucah] but is able to perform at least one rakCah
funit of the prayer] with the 'imam has made the Frlday
prayer and need only make up one rak®ah after the 'imam
has finished praying. Malik cites the term XdIb and adds
that the reason for this precept is that the Prophet
said that whoever makes at least one rakCah of a prayer
{with the 'imam] has partaken of that prayer.

This precept could be of the category of Camal nag-

1I. That is not clear, however, from the information that

Malik provides. Az-Zuhri states his opinion and regards it
to be sunnah. But Malik's comment that the reason for
itis.because of the hadith that whoever makes at least one
rak®ah of a prayer has partaken of that prayer,makes it ap-
pear that az-Zuhri's opinion is ijtihad based on his inter-
pretation of that hadith. The term XdIb [“wa Cald dhalika
‘adraktu 'ahl al-Cilm bi-baladina;" I encountered the people
of knowledge in our city holding to thisl does not, in the con-
text of the textual evidence which Nalik cites, indicate
that the ®amal in question goes back to ah explicit part

of the Prophet's sunnah, since Malik cites no textual evi-

dence of the pfecept earlier than az-Zuhrl of the generation .

IMuwatta®, 1:105.
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before his own. The term he cites does indicate, however,
that the precept in question had become part of Madinan lo-
cal consensus. The precept, furthermore, is of the nature
of Cumam al-bélwé.l since whenever Friday prayers are per-
formed it is likely that there will be people who come late
and will want to know what is required of them under such
circumstances. Hence, it could be argued that this precept
probably went back before az-Zuhri even to the time of the
Prophet and the institution of Friday prayers. In such a
case Malik's comment supporting az-Zuhri's opinion would be
seen as a type of supportive legal reasoning by which he de-
fends the validity of Madinan Camal--gimilar to what he does
elsewhere in the Muwatta'--and not necessarily the sole ba-
sis of either az-Zuhri's opinion or of the Madinan people
of knowledge who agreed with‘him. | |

Malik cites no textual evidence for the precept oth-
er than az-Zuhri's statement. The term follows that state-
ment, and Malik adds nothing additional to the precept from
‘Camal. For his comment does not add anything to the precept,
rather it only supports the validity of the precept.

This precept is a matter upon which there had been
differences of opinion among the early fugaha', although,
according to Ibn Rushd and Malik's commentators, the major-

ity of them,including those outside MadInah, had held to

lFor discussion of this concept, see above, pp.
18“’"188 [
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opinions identical or very close to the MadInans. 'Abd Ha-
nifah and 'Abil Yisuf, for example, would agree with Malik
and the Madinan people of knowledge that whoever came late
to Friday‘prayers and made the last rakCah with the ' imam
had partaken of the prayer.. They went further, however,
and held that as long as the latecomer joins the prayer be-
fore it finishes he has partaken of it and need only pray
two rakCah to make up what he missed. M3lik and the Madi-
nans, on the other hand, held that one who came later than
the last rakCah of the Friday prayer had not partaken of it
and must praylfour rakCah afterward--the number prayed'in
ordinary noon [ guhr] prayers.l This point of difference,
however, is not specifically discussed in the Muwatta’.

According to Malik's commentators, those who disagreed
with this precept,were the Syrian Makhil, Mujghid and °A}3*

ibn 'AbI Rabdh of Makkah, and the YamanI Tawiis;2 their opin-

lsee al-B3ji, 1:191; az-Zurqgini, 1:323; cf. Ibn Rushd,
1:111 (6). ~ |

2MAKHUL ibn 'AbI Muslim Shuhrab ad-DimashqI (d. 112
or 119/730 or 737) was one of the important Successors and
a prominent Syrian faqih and muhaddith. Al-‘Awz3a®I and Mu--
hammad ibn 'Isha@q studied under him. Makhiil is reported in
the Fihrist of Ibn an-Nadim to have compiled works on’figh;
numerous citations from Makhul are contained in the Muwat-
ta' and Mudawwanah. Sezgin, 1l:404. -

MUJAHID ibn Jabr al-MakkI (ca. 21-104/642-722) was
born in Makkah and was one of the most highly regarded stu-
dents of Ibn ®Abbdas. He too was among the most important
Successors. He is especially important because of his Qur-
'anic commentary but_was also a noted fagih. Ibid., 1:29.

CATA' IBN 'ABI RABAH ‘'Aslam (27-114/647-732) was born
in the Yaman and is said to have known a very large number
of Companions. Az-Zuhri, al-'Awza®I, Ibn Juraij, 'Abd Ha-
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ion is said to have been that anyone who missed the khutbah
[sermon] of Friday prayers had not partaken of them, even
if that person prayed the entirety of the prayer which fol-
lows the khutbah. They required such a person to make up
for having missed the Friday prayers by praying four addi-
tional rak®ah as is ordinarily done when praying the noon
prayer. These fugahid' based.their opihion, according to
az-Zurqani, on the fact that Friday prayers are not regard-
ed tb be valid if the 'im3m omits the khutbah. In that case
the 'imam would be required to lead the people in four rak-
Cah as for normal noon prayers instead of itwo, which is the
case in Friday prayers. Az-Zurqganl states that there is
'ijma® on the validity of the precept that the 'im3m may not
omit the khujbah from Friday prayers; hence, these fugaha'
have concluded that the gggtpgg:is such an essential part
of the Friday prayers that dne who comes too late to hear

it cannot be said to have partaken of Friday prayers.l

6. XdIbs Regarding Husbands Who
Cannot Support Their Wives

M3lik states that Sa®id ibn al-Musayyab held that
a husband and wife should be separated if the husband_ 2
is unable to support her, Malik then cites the term xdIb.

nifah, and others are said to have studied under CA}3'. He
was an important mupaddith, faqih, and Qur'anic commentator
and was known as “"the mufti of Makkah." Ibid., l:3l.

For data on Tawus, see above, p. 558, n. 2.

lpg-Zurqani, 1:323; see also al-B3jI, 1:191; Ibn Rushd,
1:111 (6).

ZMuwatta’, 2:589.
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This precept constituted a point of difference between
the MadInans and the Kufans 'Abu Hanifah and Sufyan ath-Thaw-
rI, who held that ﬁhé husband's failure or inability to sup-
port his wife were not sufficient grounds for separating them.
This Kufan position, according to Ibn Rushd, was based upon
the consideration that the inviolability of marriage was sup~
ported by 'ijma®. Hence, they held that only those acts
could bring about the dissolution of marriage for which there
was evidence in the Qur'an or the sunnah of the Prophet or
upon which there had been ';jggc.l |

The Madinans are said to have held that the husband's
duty to support his wife in a manner customarily acceptable
according to his wealth and station was one of the fundamen-.
tal obligations of marriage. (Al-Baji has a discussion of
several pages on the details of such support taken from the
Mudawwanah, "Al-Mawwaziyah", "Al-CUtbIyah", and other sources.)
They held, furthermore, that marriage may be dissolved at
the wife's request and she may retain her dowry whenever her
husband causes her undue injury [garar]. The husband's: fail=-
ure to support his wife in a manner cuétomarily acceptable
according to his wealth and station was regarded tb be an

instance of such undue injury.z

Apparently, however, there were no explicit hadith

1Ibn Rushd, (Istigamah), 2:51-52; cf. al-BajI, 4:131.

2 - e
See al-BajI, 43:126-132, 60-69; Muwajta', 2:1564-565;
Ibn Rushd, (Istigamah), 2:51-52; az-ZurqanI,tEglbl.
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supporting the Madinan position. But there is a Qur'anic
verse which requires the father to suppdrt his wife in a

customarily acceptable'fashion £bi-'l-maCruf], which al-Baji

regards to be part of the background of the Madinan position.l

Al1-Bajl and Ibn Rushd, however, do not support the MadInan
position by an appeal to textual sources of law but rather
by rational argumentation pertaining to the legal purposes
and requirements of marriage. The Kufan critique of 'Abdl
‘Hanifah and Sufyan ath-Thawri according to Ibn Rushd that
such a position would require explicit texts or 'ijmiC is
an indication that there were no suéh texts or, if so, that
they wére not mutually regarded to be authentic. Ibn Rushd
states, however, that the Madinan position was also held

by the Companion ‘'Abu Hurairah. As Malik cites in the above
text from the Muwatta' it wés also the opinion of the promin-

ent MadInan Successor Satid ibn al-Musayyab.Z

Sa®id ibn al-Musayyab, however, is reported in the
Mudawwanah to have regarded this precept to be a part of the
- sunnah and not just opinion. A woman is reported to have
complained to ®Umar ibn CAbd-al-CAzIz during the time that
he was governor of Madinah that her husband was not support-
ing her. CUmar ibn ®Abd-al-CAzIz verified the truth of her

claim and made the .decisioh.that her husband should be given

1qur'an, 2:1233.

. 23ee Ibn Rushd, (Istigdmah), 2:51-52; al-BajI, 4:126,
31.
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about two months to rectify the situation. If he could not
do so within that period, his wife would be separated from
him. CUmar ibn CAbd-al-CAzIz is said to have then sent word
of his decision to Sa®Id ibn al-Mu%ayyab’to ask his opinion
of it, who is reported to have reﬁiied that ®Umar's decision
was correct because it was the sunnah. Sahniin adds that
Malik's teachers Yahyd ibn Sa®Id and Rabi®ah also held to

the validity of this precept.l

According to this report from the Mudawwanah, one could
classify this precept as Camal naqli; Milik does not, howev-
er, give any clear indication in the Muwatta' of his having
regarded it as such. Gnévcannot determine from the informa-
tion he gives whether the precept was the product of the sun-
nah of the Prophet or of later ijtih3d. If one regards it
to be part of the Camal naqli, this precept would be another
example of such a precept in MadiInan Camal regarding which
there were few if any explicit textﬁal references and regard-
ing which there had been differences of opinion among the
early fugaha'. Again, Malik-cites this reference to the
people of knowledge of Madinah--XdIb--after a transmitted
report, in this case from a Madinan.Successor. and he adds
nothing additional to that precept as reported in the text
he cites other than to indiecate that it was supported by
the local consensus of the MadInan fugaha'.

lMudawwanah, 23194 (15); az-Zurgani cites a report
from Ibn 'Abl Shaibah holding that this precept was sunnan,
az-Zurgani, 4:141.
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7. XdIb: Regarding the

Banishment of Fornicators

Malik cites an 'athar which reports that the caliph
*Abl Bakr punished an unmarried man who admitted to hav-
ing fornicated with a slave girl and then banished him
to the town of Fadak about two days journey to the north
of Madinah. Malik follows this 'athar by a discussion
of why one is required to accept later denials of those
who admit to having fornicated or having committed adul-
tery. He then states that it is the XdIb that there is
no banishment in the case of slaves {Sabid] who are found

guilty of fornication.l

This precept is another point of difference between
'Abli Hanifah and the Madinans. 'Abu Janifah held that ban-
ishment was not part of the punishment of fornication under
any circumstances. Ibn Rushd and az-Zurgani state that there
is an isolated hadIth which is regarded to be authentic which
states that.the Prophet banished a male fornieator from MaQ
dinah who was a freeman for a period.of one year after hav-
ing punished him by floggihg. Ibn Rushd holds that ‘Abu Ha-
nifah knew of this hadith but did not follow it because of
his position regarding isolated hadith that constitute the
only evidence for punishments [Qud@id1.? Az-Zurqani states
that some later Hanafis also claimed that the hadith in ques-
tion had been abrogated. Although I have no evidence that
the early Hanafis also made such a claim, the claim of abro-
gation could account for why M&lik cites the 'athar reporting
that 'Abii Bakr enforced the precept, since it indicates that
*Abii Bakr, who took this action after the Prophet's death,

lMuwatta', 2:826.

2For these stipulations, see appendix 1.
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had not regarded the precept as having Been abrogated. Az~
Zurqanl cites information from later hggigg compilétions to
indicate that the Prophet had enforced this precépt. that
both 'Abii Bakr and CUmar ibn al-Kha}t3b had enforced it af-
ter him, and that it was part of the gunnah of the Prophet.l

In the light of the additional information provided
by Ibn Rushd and agz-Zurqanl this precept would appear to be
of the category of ®amal nagli. There is no clear indica-
tion of that in the Muwat}ta', however, unless one argue that
Malik is using his 'athar from the prominent Companion ‘Abu
Bakr as an indication of the Prophetic sunnah, which is a
fundamental part of MElikI legal theory.2 Although there
is some question as to the source of this Camal, Malik's
indication that it is part of Madinan loeal consensus is
clear from his use of the term xdIb.

In this example, Malik provides information from the
consensus of the people of knowledge of Madinah whieh clar-
ifies the meaning of the report that he cites about ‘'Abu
Bakr. That text is a report of an action or, more proper-
ly speaking, a report of an isolated ruling [gadiyat Cain)
whiqy 'Abi Bakr made.’ Malik provides the information that
banishment, which 'Abd Bakr required of the young man, dbes
not pertain to slaves. This precept is indicated in the

' text but is not explicit. For the text mentions that the

1see Ibn Rushd, 2:263 (5);. az-Zurgani, 5:196-98.
23ee above.,pp; 161-170.  3see above, pPQ188-l95-
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partner in the act of fornication had been a virgin, unmar-
ried slave girl who had become pregnant as a result. AlQ
though the text reports that 'Abu Bakr banished the man who
confessed to his guilt, it makes no mention of the slave
girl. Thus, in this case Malik relies upon the Camal of
Madinah supported by the consensus of its people of learn;
ing to clarify the meaning of a text which in itself is of
ambiguous meaning.

According to Ibn Rushd, Malik's position is that ban-
ishment in cases of fornication as an additional part of the
punishment pertains only to free men and not to slaves or
free women, who would be expoéed to even greater harm by
virtue of banishment. This was a point of difference between
ash-Shafi®l and the MalikIs, because ash-Shaficl regardéd
the texts reporting that the Prophet and the first two ca-
liphs banished free men guilty of fornication to be of gen-
eral applicability in the absence of textual proof to the
contrary.l Thus, he held that banishment applied to all

fornicators, men, women, and slaves.2

Conclusions

The references to the Madinan people of knowledge

whiech I have surveyed in this chapter are of the categories

lrFor discussion of this presumption in ash-Shafi®i's
reasoning of the generality of texts, see above, pp. 139-140.

27bn Rushd, 2:263 (5). Ibn Rushd refers to the M3-
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of -zKTb ["wa h3dhd 'l-‘amr al-ladhi lam yazal ®alaihi 'ahl
21-Cilm bi-baladini;" this is the 'amr which the people of
knowledge in our city have alwayé been following] and XdIb
("wa Cala hadha ‘édraktu ‘ahl al-Cilm bi-baladina;" I encoun-
tered the people of knowledge in our city holding to this
matter]. I have analyzed examples of these usages when they
occur in isolation from other terms--gunnah and ‘amr terms
and so forth with which they often occur. References to the
Madinan people of knowledge are contained in some of the
examples studied in the remainder of this analysis of Malik's
terminology.l

The terms -zAIb and idIb.appear'to me to be indica-
tions of Madinan local consensus, and I have found no evi-
dence of differences of opinion among the Madinans regard-
ing precepts for which Malik}uses these terms. The term
-zAIb, which in the examples I have considered is used in
connection with &ggzgg and closely related athar, indicates
a continuity of MadInan 'ijma® on the precept in question
over the generations. The term XdIb does not give the same
indication, in terms of its wording, of a continuous Madi-
nan consensus on the precept in question. Rather, it in-
dicates that, at least by the time of the generation prior

to Malik, local consensus had been reached on the matter.

1iki position'regarding not banishing women as “al-giyas
al-maglahi® [giyas based on the principle of maglahahl.

lgee below, p. 616,
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It is conceivable that Malik uses the term xXdIb fof matters
upon which consensus had not been reached among the Madinan
people of knowledge until after the first generations, but
so far I have no evidence of its being used that way. Fur-
thermore, it is also conceivable that the terms -zAIb and
XdIb' do not stand for total consensus--such as I believe
to be indicated by terms like S-XN, A-XN, AMN-X, and so forth,
which negate the presence of differences of opinion—-but
rather that they stand for majority consensus [;ji;micl.
which, as I have suggested, may be what Malik hae in mind

by the expression AMN.l

The precepts of each of the examples studied in this
chapter were points of difference between the Madinans and
impertant early, nén-Madinan'ggggg:'. As in the case of
the sunnah precepts studied earlier--two-thirds of which
were points of difference with 'Abu Hanifah and sometimes
also with Sufyan ath-Thawri and al-Laith ibn Sa®d and al-
*AwzaCI and others?--most, but again not all, of the precepts
studied in this chapter were points of difference with *Abu
Hanifah. Again in two of these examples both 'Abu Hanifah
and Sufyan ath-Thawri are reported to have disagreed with

the Madinan position.3 Others of these precepts, however,

lgsee above, pp. #24-423;
2See above, pp. 556-557, 562,565-566 , 573.
3See above, pp;586-587. 592-593, 603, 606.
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were points of difference with Ibn CAbbas and, in one case,
possibly ®A13 ibn 'AbI TAlid as wellland,in another example,
Tawis, Makpil, Mujhid, and CA}E' ibn 'AbI Rabdp.2 |

The -zAIb precepts seem clearly‘to fall in the cate-
gory of what later iegél {heorists called Camal nagli (Camal
going back to the Prophet]. Three of the examples are sup-
ported by hadith which Malik cites;J another of them is used
in association with a hadith, which, however, does not con-
tain the precept but pertains to the same question. and athar
of prominent Companions which Malik is probably using as
indications of the normative §ggg§§.4 The sources of the
xdIb precepts are not és clear, at least within the context
of the materials provided in the Mg!gtté'. Az-Zuhri states
that the first of these precepts is gunnah, but the hadIth
which M3alik cites to support az-Zuhri's position does not
contain az-Zuhri's precept explicitly.5 I could find no
explicit hadIth regarding dissolving the marriage of a man
who fails to support his wife or the precept of exempting
slaves from banishment when they are guilty of fornication.
Again, however, Said ibn al-Musayyab is said to have regard-

ed the first of these to be sunnah, while the practice of

lgee above, pp. 590-591, 597-598.

25ee above, pp. 601 -602. Malik also disagrees with Tawis
on one of the sunnah precepts; see above, D. 558.

3see above, pp. 589, 593 596 ¥see above, PP. 585~ 589,
@ 53ee above, pp. 599-600.
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banishing fornicators is reported to go back to the Proph-
et, and 'Abu Bakr, according to the information Malik provides
in the Muwa}ta', would have had to determine whether or not
to apply that ruling in the case of a slave.l Thus, if one
regards these XdIb precepts as instances of ®amal nagli, they
would be further illustrations of well-established Camal
going back to the era of the Prophet for which there were
no explicit early texts.2 Furthermore, from the manner of
Malik's presentation of this material in the Muwat}a'--es-
pecially the XdIb precepts analyzed in this chapter--the
primary information that he seems to want to communicate
about them is that they are part of the local consensus of
‘the MadInan people of knowledge. |

Despite the lack of explicit early texts to éupport
many of the precepts of this chapter, the role of texts in
these precepts--athar of Companions or statements of prom-
inent MadInan Successors--is much more distinctive than in
the preceding chapter on the sunnah terms. For most of the
precepts studied in that chapter there were no explicit texts
at all, and even when there were texts Malik provided exten-
sive additional information on the precepts in question from
" the non-textual source of Madinan Camal. In this chapter,
on the contrary, Madinan Camal supported b& the consensus

of the Madinan people of knowledge is used primarily to sup-

1gee above, pp. 604-605, 606-608.

2¢f. above, pp. 577-581.
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port the validity of precepts which are set forth inm the
texts that Malik cites or reflected in the actions report-
ed in those texts. In some cases, however, Malik relies
on MadInan Camal to validate the interpretation which he
gives these texts, especially when the texts or interpreta-
tions are conjectural. Maﬁy of the texts cited in this chap-
ter, for example, are reports of actions, which from the
standpoint of Maliki legal theory are regarded to be of con-
jectural meaning in themselves.l CAmal is used to verify,
for instance, that certain actions which prominent Compan-
ions are reported to héve.done are regarded by the Madinan
people of knowledge to constitute the desired norm.2 Even
the precept regarding not banishing slaves may be said to
be indicated by the text Malik cites regarding a ruling 'Abi
Bakr handed down regarding a man who had fornicated with a
slave girl; nevertheless, that precept is not at all cléar
in the text which Milik cites.3 In the case of two quite
explicit statements which Malik transmits from the Prophet,
he supports by reference to the continuous €amal of the Ma-
dinan people of knowledge an interpretation of those texts

which is contrary to their obvious [zahir] meaning.“

lsee above, pp. 188-195. 2See above, pp. 588-589.
3see above, pp. 607-608. “see above, PP. 592-596.



CHAPTER IX
REFERENCES TO CAMAL

General Observations

The word Camal does not occur much in the Muwatta’
in comparison with the words ‘amr and sunnah or Malik's ref-
erences to the people’of knowledge of Madinah. I have in-
dexed only fourteen terminological expressioﬁs that contain
the word ®amal. These expressions fall into two categories:
1) affirmative QQQQL-térms and 2) negative Camal terms.
There are seven examples in the Muwatfa' of each of these
categories. The affirmative gggg; terms are those usages
containing the word Camal which affirm that the precept in
question is part of the Camal. of Madinah. The expression
Camal an-nds [AlNs; the Camal of the people] occurs four
times in these seven examplesQ The seven negative Camal
terms are those usages containing the word cgggl which state
that Camal is not in accordance with the matter in question.
The expression "laisa Calaihi '1-Camal® [Al-%; Camal is not
in accordance with this] occurs five times. Both the affirma-
tive and negative gggg; terms occur in a wide variety of chap-

ters and subject matter, both those which pertain to acts

of worship and those which pertain to social transactions.

614
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Thé most common occurrence of the word Camal in the
Mgﬁgttgf is hot in terminological expressions such as these,
which are used in reference to specific texts which Malik
cites, but rather in the wording of twenty-nine chapter tit-
les entitled "Al-CAmal fI [x]" [Alyx; the Camal regarding
"x"J, in which the symbol "x" stands for the subject matter
of the chapter. With a few exceptions, these chapters per-
“tain to fundamental acts of worship and rituals--how to per-
form ablutions, how to make certain types of prayers, what
is required when making voluntary vows [nudhur], the sacri-
ficing of an animal upon the birth of a child [éagigah].
and so forth.l An index of these Camal chapters.is provided
in appendii 2. The °ggg; chapters occur most frequently in
the first two books of the Muwatfa', which pertain to ablu-
tions and ritual purification [tahﬁréh] and prayer [galdhl.
These two books,although among the longest in size in the

Muwatfa', contain the least amount of ferms.

Affirmative ®Amal Terms

1l. Ale:2 Paying for Animals
to Be Delivered at a Later Date

Malik states that it is permissible to buy animals
before they are delivered; if the date of delivery

lpne exceptionss "Al-CAmal fi 'd-Diyah" [Camal regard-
ing indemnities (for murder)], which pertains to what the size
of such indemnities should be in terms of_gold and silver; Mu-
watta', 2:850. And, “Al-CAmal fI *1-'Asnan® [Camal regarding
indemnities- for teethl; ibid., 2:862..

2The expression in full is: "Wa lam yazal dh@lika min
Camal an-nas al-jd'iz bainshum wa *1-1adhI lam yazal Calaihi
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is stlpulated. if the animal :to Dbe delivered .is described,
and if the price is paid in full. Malik then states

that this has always been the Camal of the people and
that the people of knowledge_in . Madinah have always re-
garded it to be permissible.

This precept is related to a preceding AMN precept--
supported by athar of prominent Companions and a statement
from az-Zuhrl-—pertalnlng to trading animals for each other.
The precept above dlffers from this AMN precept in that the
above precept pertains to buying animals with money. Fur-
thermore, in the preceding precept it is the animal which is
bought that is delivered immediately, while the animals to
be traded for it come later.. In the above precept, however,
it is the price which is paid in advance, and the animal which
is purchased is delivered later.? The chapter which immedi-
ately follows this precept alsc pertains to it. 1In that
chapter Malik explains that it’is not permissibie for the
seller to receive the price in advance when he is selling
a specific animal to be delivered at a later time, even though
the buyer may personally have seen that animal and be sat-
isfied with what he saw. For the condition of that animal

may alter or have altered by the time of delivery. Therefore,

the animal must be sold by description, and the seller must

‘ahl al-=Cilm bl-baladlna {this has always been part of the
camal of the people and regarded to be permissible between
them; the people of knowledge_in our city have always held

to its validity; -zxJAlNs: -zXIb].

IMuwatta', 21653.

2IbJ.d.. 23652-653. For discussions see al-Baji, 5:19-
21; az-Zurqgani, 4:25#-256; Ibn Rushd, (Isthamah). 2:1124-125,

132-134.
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be held to fulfilling thé descriptioﬁ which he gives.l

.Al-BajI states that this precept constitutes a point
of difference between the Madinans and Iraqis, without, how-
ever, going into detail on what the nature of the differ-
ence was.? Thus; this would appear to be another instance
of Malik's citing terms for precepts that were poihts of
difference between Madinans and non-Madinans.

Both terms which Malik uses in speaking of this-pre-
cept indicate that it is a fundamental type of Madinan Camal
and that it has continuity with the past. The expression
-zxIb, like the -éKIb terms studied in the preceding chap-
ter, indicétes that the consensué of the people of knowledge
of Madinah on fhis matter aléo goes back over the generations.
Malik cites no specific texts containing the precept;- Nev-
ertheless; it is of the‘naturé of Cumiim al-balwa, since trans-
actions of this kind pertaining to selling animals were sufely
part of the economic life of Madinah in both the pre-Islam-
iec and Islamic period. This precept, therefore, would ap-
pear to fall in that.category of ®amal nagqli which al-Q&agi
Cpbd-al-Wahhdb and ®Iyad describe as going back to the tacit
approval ['iggég] of the Prophef.3 The continuous consen-
sus of the Madinan people of knowledge on the precept is

an indication of such tacit approval, on the presumption that

1Muwattg', 2:654; see az-Zurqani, 4:258.
251-B3jI, 5:21. 3see above, pp. 410-415,
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they”would not all have been ignorant of the Prophet's hav-
ing prohibited such transactions if he had actually done so,
and, if they had known them to be prohibited, some objection
would have been made to these transactions. Thus, this ex-
ample would appear to be an instance of how, according to
Ibn Rushd, Malik uses Madinan:Camal in a manner cognate to
'Ab@ Hanifah's use of the concept of Cumim al-balwd.t

Pinally, this Camal precept, cited as it is in the
absence of explicit supporting textual sources of law, would
be another instance of Malik's reliance upon the non-textual

source of Madinan Camal to provide information for which

there were few,if any, texts.

2. AlNs: the Definition of What
Lands Are Suitable for Musagah

Malik concludes a lengthy chapter pertaining to the
precept of musagah by defining at what point it becomes
prohibited to make a contract of muszaqah on lands that
contain both 'ugul [fruit trees, established grapes, and
the like, or standing crops] and 25&@@' (open land upon
which no crops have appeared]. Malik states that the
contract of musdgah may be engaged in for farming such
lands as long as the baida' portions make up one-third

lsee above, pp.403-409, 448-453, 184-188,

2Mus§g§h A type of contract whereby the owner of a
piece of land containing fruit trees, date palms, grapes, and
the like or standing crops agrees to let the laborer share in
one half the produce of the land or some other share upon which
they agree, on the condition that the laborer tend to the water-
ing of the land and necessary maintenance. Malik forbids such
a contract to be made upon baiga' lands, i.e., open lands upon
which there are no standing crops or established trees or vines.
For with baida' lands there is an additional risk that the
crop which has been planted will not come forth or will be very
small when it does. With baida' lands, the proper contract, ac-
cording to Malik, is that of rental [kira'l or paying wages.
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or less of the total land upon which the contract is
being made. Malik upholds the validity of this precept
by stating that it has been part of the custom of the
people ['amr an-nas] that they do musaqah on lands that
contain some baida'' portions. He then draws an analogy
between permitting contracts of musagah on lands that
contain some baida' and types of buying and selling in
which one pays in gold or silver coin for copies of the
Qur'an, swords, rings, and the like which are embellish-
ed with gold or silver.l Such types of transactions,
Malik continues, are permissible and are frequently en-
gaged in by the people. Furthermore, nothing has come
down stipulating at exactly what point such transactions
should become forbidden. Nevertheless, the AN regarding
such matters which has been the Camal of the people [ Camal
an-nas] is that the gold or silver in such articles must
not constitute in terms of its value more than one-third
the value of the entire item.2

According to Ibn Rushd, this precept constituted a
point of difference between Malik, on the one hand, and 'Abu
Yisuf, ash-Shaibani, Sufydn ath-Thawri, Ibn 'AbI Laild,’ and
al-Laith ibn Sa®d, on the other. For, although they regard-
ed it to be permissiﬁle-for contracts of musaqah to be made

lpo understand this analogy it is necessary to know
that the general precept of Islamic law regarding transactions
involving gold and silver is that gold cannot be exchanged
for gold or silver for silver except in equal quantities and
in simultaneous transactions. Purchasing copies of the Qur'an
and so forth that are embellished with gold is an instance of
exchanging gold for gold, if one makes the purchase with gold
coin. The Madinan custom in the matter, however, is that
such transactions are permissible as long as the value of the
gold or silver with which the embellishment is done does not
exceed one-third the value of the price of the article and
as long as no credit is involved in the purchase; Muwafta’',
2:636. Thus, both precepts are exceptions from general pre-
cepts-~i.e., types of igtihsan--and in both cases there is
the characteristic stipulation of one-third or less.

2Muwatta', 2:708-709.
3For data on Ibn 'AbI Laila, see above, p.1l29, n. l.A
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on lands that contained pgiqg' portions in addition to: 'u-
gul, they did not agree with MElik's stipulation that the
baiga' portions must be one-third or less of the total.l
Malik's stipulation of one-third or less may, howev-
er, be his own ijtihdd or that of other Madinan fugahd'.
The terms that Malik uses in this example are not used in
such a way as to indicate that the stipulation of one-third
or less has itself come down as part of the MadInan Camal
regarding musigah. Rather, what Malik says is that it is
the ANs ['amr an-nis] that the people do musagsh on lands
of 'uglil which contain some baiga' portions. Furthermore,
he indicates earlier that thesé portions of baida' must be a
subsidiary [1ab®] part of the entire property. MZlik's stip-
ulation of one-third or less of the total is a definition
of what he means by ."subsidiary".2 It would appear from the
text, however, that this definition of "subsidiary" is the
derivative of analogical reasoning based on another estab-
lished precept of Madinan Camal--namely, that of selling
copies of the Qur'an, swords, rings, and the like which are
embellished with gold or silver for gold or silver coin.

Malik describes this precept of selling items embellished

with gold or silver earlier; he describes it as an established

1Ibn Rushd, (Istigamah), 2:243. He does not state
what portions these fugaha' regarded to be acceptable.

“Muwatta®, 21707,
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part of Madinan Camal having continuity with the past:
"Wa lam yazal dhdlika min 'amr an-nas €indana" [and this
has always been part of the custom of the people (ANs) among
us].l The second part of Malik's terminological expression
in this example on musagih provides information about the
ANs pertaining to selling items embellished with gold or
silver. Malik expiains that such types of contracts of buy-
ing and selling have always been permissible and that noth-
ing has come down stating specifically at what point such
types of contracts should be forbidden. (Al-Baji states
that Malik means by this that no texts have come down in
the matter.2) Nevertheleés; the AN which has been the Camal
of the people, Malik states, is that the gold or silver must

not exceed in:walue one-third the total value of the item

which it embellishes.3

| The parts of these precepts to which Malik's terms
refer appear to be parts of Madinan Camal nagli--namely, that
it is part of the custom of the people to do pusagah on lands
containing subsidiary portions of baida' land énd fhat it
is part of the custom of the people to sell items embellished
with gold or silver for unequal weights of gold or silver
coin, as long as the value of the gold and silver used in

the embellishment does not exceed one-third the total price

IMuwatta®, 21636. 2A1-Baji, 5:138.

3For an explanation of the analogy itself, see above,
p. 619, n. 1, and p. 618, n. 2. ,
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of the item. Both of them constitute matters that are of the
nature of Cumum al-balwa. In the case of selling items em-
bellished with gold and silver for gold or silver coin as
long as the gold and silver with which they are embellished
does not exceed one-third the overall value of the item, Ma-
lik indicates that no texts have come down in the matter
stipulating that one-third is the limif.beyond which it is
impermissible to go. Nevertheless, that stipulation‘has been
taken from Madinan ®amal. Thus, in that precept Malik has
relied upon.the non-textual source of MadInan Camal for de-
tails that are not prqyided ih the textual sources of law,
and he has apparently transferred that stipulation by anal-
ogy to the definition of what kinds bfilands the contract
of musagah may be practiced on. |

Finally, both of these precepts are instances of is-
tihsdn, although in both cases the istihsan is an old part
of Madinan Camal. For in both cases exceptions ﬁre made to
general precgpts. The general precept in musagah is that it
is not permissible on baiga' lands, and the general precépt;
in the other case is that gold cannot be exchanged for gold
or silver for silver exceﬁt in equal quantities and in simul-

taneous transactions, that is, without credit--which is part

of the Islamic prohibition of riba [usuryl.

lsee above, pp. 245-254,
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Malik states that he has heard some of the people
of knowledge say regarding the Qur'anic verse: " . . .
and give unto them of the wealth of God which He has
given unto you,"3 that it refers to the usage whereby
the master exempts the slave from having to pay part
of the remaining portion of the money which the slave
had agreed to pay in order to obtain his freedom. Na-
lik reiterates that this is what he has heard from the
people of knowledge and that he found the Camal of the
people to be in accordance with it. Malik then cites
an ‘athar which reports that ©Abd-Allzh ibn CUmar made
a contract of mukatabah with a slave of his according
to which the slave would pay him 35,000 pieces of sil-
ver in order to earn his freedom. When the slave near-
ed completion of the payments, Ibn ®Umar exempted him
from paying the last 5.000.4

According to the information in Ibn Rushd and al-Baji,
this precept constituted a point of difference between some
of the early fugahi', including Madinans. Some held, as Ma-
1ik does in the above precept, that it is the master who is
to exempt the slave from paying the remaining portion of his

mukatabah, and in that case the master would carry whatever

lphe expression in full iss "Wa sami®tu ba®d 'ahl al-
Ciim yaqdl fI . . . Fa-hddha 'l-ladhi sami®tu min 'ahl al-
Cilm wa ‘adraktu Camal an-nas Cala dhalika Cindana" [I have
heard some of the people of knowledge say regarding . . . .
Phis is what I have heard from (some of) the people of know-
ledge, and I encountered the Camal of the people among us to
be in accordance with it]. .

Z2Muk3atabah: A contract between master and slave accord-
ing to which the slave agrees to pay the master a certain sum
in installments over a set period of time in order for the slave
to purchase his freedom. The slave is free to find employment
and is freed as soon as he meets the payments, even if that be

prior to the deadline agreed upon.

3Qur'an, 24133. The verse pertains to mukatabah, which
is clear from its context.

“Muwappa', 21788.
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financial loss were accrued by the exemption. Others held,
howevér. that this verse meant it was the Muslim community
[jam3Cat al-muslimin] which was to help the slave pay the
final portion of the mukGtabah. CUmar ibn al-Kha}ab is
reported to have held that this verse meant that the slave
was to be given money from zakah. Similarly, the MadInan
fagih Zaid ibn 'Aslam? is said to have held that this verse
meant that the 'amir [city governor] was to give the slave
money from gakah, while the master need give nothing.3

In light of such information, the above example is
an instance of MadiInan Camal upon which there were differences
of opinion in Madinah. Malik gives no indication in his
terminological expressions that this precept was part bf Ma-
dinan 'ijma®; rather, he states that he has heard it from
some of the Madinan people of knowiedge, indicating théreby
that he may have héard the contrary from others, such as, per-
héps. his teacher Zaid ibn ‘'Aslam. Malik cites the ‘athar
of Ibn ®Umar as a reflection of the precept; it is, however,
a report of an action and, hence, would not be regarded as

conclusive in itself, according to Maliki 1ega1.theory.4

1Ibn Rushd, (Istigamah), 2:369.

27AID IBN 'ASLAM al-CAdawi (d. 136/753) was a famous
Madinan Successor and one of the prominent Madinan fugaha' of
his generation; he was also known as a Qur'anic commentator.
Part or all of his commentary is contained_in a}-Tabari. . Zaid
studied from several prominent Companions, and Malik was one
of his students. Malik transmits over 51 transmissions from
Zaid ibn ‘'Aslam in the Muwatta'. Sezgin, 1:406-407.

3a1-Baj1, 717-8. “¥See above, pp. 188-195.
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Malik apparently regards Ibn ®Umar's action, however, to be
a refleétion“of his interpretationfof the pertineht Qur'anic
verse, which he cites prior to that. Malik's chief reliance
in interpreting the verse, however, is upon the opinion of
some of the Madinan people of knowledge and the fact that
their opinion is also the cggg; of the people.

This example is another instance of Malik's use of
the non-texiual source of Camal as a reference in the inter-
}pretation of a Qur'anic text of conjectural meaning. The
Qur'éniq text makes it quite clgaf that the slave doing mu-
katabah should be given some "of the wealth which God has
given", but it does not‘specify who it is who should be res-
ponsible for giving thaf wealth to the slave, although, ac-
cording to al-B3jI, the obvious [zZhir] meaning of the text
is that it is the master of the slave.l |

MZlik probably regarded the MadInan ®amal in this
case to go back to the Prophetic era, as refiected in the
Qur'dnic verse and the action of Ibn ®Umar. Nevertheless,
the source of the Camal would be much more conjectural in
this instance than in instances of Camal nagll upon which
there had been 'ijma® in Madinah, because of the disagree-
ments of such prominent Madinans as “Umar ibn al-Kha}$ab

and Zaid ibn ‘Aslam.

1p1-B3jI, 7:8.
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4, The Inheritance of Heirs Who
Perish intBattles or Calamities

Malik sets forth the precept that heirs who have
mutual rights of inheritance [mutawarithun] and who per-
ish together in calamities such as shipwrecks, battles,
and the like do not receive formally the shares of in-

- heritance which they would have received from each oth-
er, as long as it is not known which of them died before
the other. Rather, their properties are divided direct-
ly among those of their heirs who are still living. Ma-
lik introduces this precept with the expression: "This
is the ‘amr regarding which there are no differences of
opinion and no doubts among any of the people of know-
ledge in our city,and the “amal is in accordance with it.nl
After citing the precept, Malik states: "It is not meet
that anyone inherit anyone else on the basis of doubt;
rather, inheritance is distributed only on the basis of
certainty by way of knowledge and testimony."?

Malik indicates quite emphatically that this precept
is a part of Madinan local consensus. According to Ibn Rushd.
however, it was a ppip# of difference between the Madinans
and the majority of Kﬁfan and Bagran fugahz'. There are re-
ports that both ®AlI ibn 'AbI 731lib and ®Umar ibn al-Kha}}ab
held opipions contrary to this precept.' Most reports have
it that 'Abu Hanifah disagreed with the‘Madinans on this

issue. But according to the famous Hjanafi at-Tahai.B *Abu

lwWa dh3lika *l-'amr al-ladhI 13 'khtildaf fhi wa_l3
shakk Cinda ‘apad min ‘ahl al-®ilm bi-baladina, wa ka-dhalika
'l"'camalo” ) '

2Muwa§tg', 2:521. This precept has important legal
bearing because lots of inheritance are set by Islamic law.
The largest proportions go to those who are nearest to the
deceased by way of marriage or kinship, and some heirs ex=-
clude others from inheriting in their presence. Thus, the
sequence in which heirs die can effect greatly the propor-
tions of their properties which the remaining heirs will

receive, : .
'3'Abmad ibn Muhammad ibn Salamah AT-?AEKWT (239-321/
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Hanifah held the same opinion as the Madinans. According
to the contrary Kufan and Basranzpoints of view, however,
the properties of mutual heirs who perish together in bat-
tles, calamities, and the like are readjusted by distributing
to each of them the portion that he would have received from
the property of the others and by distributing his property
to them according to what they would have received. The
remaining heirs then inherit their shares from the readjust-
ed estates of the deceased according to their nearness to
them in kinship or marriage.l

' The Madinan Camal in. this précept goes back at least
as far as the caliphate of €Al ibn 'AbI Talib. Malik cites
a report prior to it acbording to which his teacher RabiCah
stated that many of the people of knowledge of Madihah had
transmitted to him that this precept was the procedure which
the MadInans followed concerning those of their dead who
were killed“in the Battle of the Camel (36/656), Siffin (37/
657), al-Harrah (63/683), and Qudaid (72/692).%2 The Camal

853-933) was born in Upper Egypt and studied_ first under his
maternal uncle, the famous student of ash-Shafi®i, al-Muzani.
Later, however, aj-Tahawi left the Shafi®I school for the
Hanafl, studying under famous Egyptian and Syrian Hanafis of
the time. He was most famous as a fagih but was also a re-
nowned mubaddith. He transmitted the Musnad of ash-Shaficl
from his uncle, al-Muzani. Sezgin, 1l:i439.

17bn Rushd, (Istigamah), 2:348-349.

2Muwatta', 2:520. The Battle of the Camel took place
between the caliph CAlI and az-Zubair, Talhah, and ©A'ishah,
whose demand was that the death of SUthman must be revenged.
Az-Zurqanl estimates that almost a thousand Makkans and Ma-
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in this instance, according to al-Bajl, goes back to the con-
sensus of the Companions--he makes no mention of reports that
CUmar ibn al-Kha}tdb and CAlI ibn 'Abi Talib held opinions
to .the contrary. Rather, al-Baji states that this was the
procedure which was followed upbn the death of CAli's daugh-
ter by Fajimah, 'Umm Kulthiim, who was the wife of ®Umar ibn
al-Khat$ab., ‘'Umm Kulthim is reported to have died so close
to the time of the death of her son Zaid ibn ®Umar that it
was not known which had died first. Thus..according to al-
Baji, the remaining heirs inherited from them directly.1

If appears on the basis of the evidence I have found
that the-pfecept in this example is an instance of what later
legal theorists referred to as ®amal gadIm [ancient ®amall,
that is, Madinan Camgl that had not originafed with the Proph-
et but went back to the ijtihad of his Companions.?

It is also interesting how, in this example, Malik
articulates the general precept of inheritance which he be-

lieves to underlie this precept, namely, that inheritance

dinans died in that battle. $iffin took place in Iraq be-
tween the armies of CAlI and MuCawiyah; many Madinans were
in the army of ©Ali. Al-Harrah was probably the bloodiest

of these in so far as the MadiInans were concerned. It re-
sulted after their expulsion of an 'Umayyad governor who had
been ruling on behalf of Yazid ibn MuCawiyah. _Al-Harrah was
a place just outside MadInah; thousands of Madinans were
killed, and after the battle the residents of Madinah were
exposed to destruction. Qudaid was the battle in which az-
Zubair was killed while fighting the Syrian troops of al-faj-

1p1-B3jI, 6:253. 2See above, pp. 415-419.
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is only to be distributed on the basis of certain knowledge.
As mentioned earlier, Ibn al-Qasim refers back to this pre-
cept at several times in the Mudawwanah to explain his ij-
tihad or that of Malik on verious questions pertaining to

laws of inheritance.l

Negative CAmsl Térms

l. Al-X: Regarding
Sujud al-Qur'an
Malik cites a report according to which CSUmar ibn
al-Kha}iab once recited a verse of the Qur'an which con-
tained a gajdah Lprostration] while he was speaking to
" the people from the minbar [pulpit] during the Friday
prayers. After reciting the verse, ®Umar descended from
the minbar, prostrated himself, and the people prostrated
themselves with him. But the next Friday--the report
continues~--CUmar recited the same verse from the minbar.
The people began to prepare themselves for prostration.
CUmar told them, however: "'CAla rislikum* [take it easy],
God has not made it binding upon us to do it, unless we
desire to." CUmar did not prostrate himself, and he
prohibited the people from doing so. Malik follows this
report by saying that it is noet in accordance with the
Camal that the 'imam come down from the minbar, after
reciting a sajdah verse, and prostrate himself.

According to al-Baji this precept constituted a point
of difference between the MadInans and 'Abu HanIfah, who held

that it was obligatory (wajib] for cne to prostrate oneself

after reciting any of the sajdah verses of the Qur'En.#

Al-Baji, Ibn CAbd-al-Barr, and az-Zurqani hold that

lsee Mudawwanah, 3:81 (12), 84 (22), 85 (10).

2Sujﬁd al-Qur'an [(the prostrations of the Qur'anl:
The name given to those verses of the Qur'an after reading
which one is supposed to prostrate oneself to God.

JMuwatta®, 1:206.  “A1-BEjI, 1:351.
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®Umar ibn a;-Kha;téb undertook the actions reported in this
example in order td make clear to the people--many of whom
would have been attending the obligatory Friday prayers--
that it was not obligatory for them to prostrate themselves
after reciting those verses of the Qur'an that contained
commands or othgr directions that one prostrate oneself.
Ibq{cAbd-al-Barr is reported to have held that ®Umar probab-
- 1y did this because of fear that differences of opinion might
arise over the issue. Al-Bajl and az-Zurgani hold that CUmar's
teaching in this examplé constitutes part of the 'ijma® of
the Companions because none of them is reported to have ob-
jected to what ®Umar said or did on this occasion.

By stating what the ®amal is not, Malik indicates
that the ®amal of Madinah in this matter is that the 'imam
remain. upon. the minbar after reciting a sajdah verse and that
he not prostrate himself. Thus, Malik has indicated by ref-
erence to Madinan Camal which of the two actions of ®Umar
ibn al-Kha}{ab which are reported in this ‘'athar is norma-
tive and which of them is not. CUmar's action the first
Friday of reciting the verse, descending from the minbar,
and prostrating himself is not normative, according to Ma-
lik. CSUmar's action the second Friday, however; of recit-
ing the verse and then not prostrating himself is normative.

This_.is .an .illustration, therefore, of how Malik re-

lsee al-BajI, 1:350-351; az-Zurqgini, 2:196-197.
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lies upon the non-textual source of Madinan ®amal to inter-
pret the textual sources of law to which he subscribes, for
it is not completely clear from the text itself which of
CUmar's two acfions should be regarded as normative; The fact
that CUmar  states that it is not required for them to pros-
tréte themselves after reciting sajdah verses might be in-
terpreted as an indication that it should not become norma-
tive behavior for the 'imam to descend from the minbar and
prostrate himself after reciting one. Nevertheless, there
is no reason why something less than obligatory--for exam-
ple, something highly recommended--should not be normative.
It might also be observed that Malik has relied upon Camal
in this instance to give the full interpretation of the mean-
ing of actions which ®Umar is reported to have done.

The source of the ®amal in this instance is not com-
pletely clear. In terms of Malikil legal theory, one would
regard the precept that underlies the °gmgl, namely, the
precept that one is not required to prostrate oneself after
reciting a sajdéh verse, to go back to the Prophet, despite
the fact that their is no explicit indication of it. CSUmar
is reported to have said, "God has not made it binding upon
us to do it . . .", and, according to MalikI legal theory,
statements such as these from pfominent Companions are re-
garded as indications of the Prophetic sunnah, on the pre-

sumption that such Companions would not have made claims

of this sort about God without having had knowledge from
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the Prophet or the Qur'an.l

Nevertheless, as just pointed out, it does not neces-
sarily follow from this precept that the norm should be that
the ';mém not descend from the minbar and prostrate himself
after reciting a sajdah-verse of the Qur'an. Such an Camal
could have been instituted by the Prophet. That would seem
unlikely, however, on the basis of the information which Ma-
1lik provides. There is no mention of the Prophet's having
done it, and if, as al-BajI, Ibn ®Abd-al-Barr, and az-Zurqi-
ni suggest, CUmar ibn al-Khatt3@b undertook his actions to
make this precept clear to the people, it is all the more
unlikely that the Prophet had established such an Camal ear-
lier. It would appear,rather, that the Camal in this instance
is the result of °Umarfs ijtihad based on his understanding
of the implications of the precept that it is not obligatory
for one to prostrate oneself after reading a sajdah verse of
the Qur'an. In that case, this example would appear to be

of the category of what later legal theorists regarded as

°amal'gédiﬁ; instead of Camal nagl'.2

2. Al-%: ®Umar's Letter
to an Army Commander

Malik cites a report according to which SUmar ibn
al-Khattab sent a letter to a commander of one of his
armies, telling him that word had reached him that some
of the commander's soldiers had been tracking the enemy
to their mountain hideaways. Finding them too well fort-
ified, the Muslim soldiers would lure out the enemy by

lsee above, pp. 161-170. .2See above, pp.410-419.
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telling them in Persian, "Have no fear." But when the
enemy would come out, these soldiers would put them to
death. CUmar concludes the letter by saying that if he
knew the whereabouts of soldiers such as these, he would
put them to death. Yahya ibn Yahya states after this

‘athar that he heard Malik state that there was no con-
sensus on the hadith and that amal was not in accor-

dance with it.

According to al-Bajl, this precept constituted a point
of difference between Malik and 'Abu Yusuf, who held the opin-
ion of SUmar ibn al-Kha}tab as expressed in the letter, name-
ly, that the Muslim soldiers should be put to death. 'Abl
Hanifah, however, is said to have held the same opinion on

the matter as MElik.2

This 'athar occurs in a short chapter in the Book of
Jihad pertaining to fulfilling covenants of security ['aman]
which one graﬁts to the enemy.' The precept itself pertains,
as al-BajI and az-Zurgani point out, to the laws of ta'min,
the process whereby Muslims grant seéurity of life and prop-
erty to non-Muslims within: Muslim territory. The Muslim
soldiers whom'°Umar ibn al-Khaf{tab has condemned havé gfant—
ed such ta'min to their Persian enemies by telling themvthe
words, "Have no fear". But they have broken that covenant
by killing the Persians after their surrender. All agree
that what the Muslim soldiers have done is forbidden thg;éﬂ];
the point of difference, however, according to Malikfs com-
mentatoré, is whether the Muslim soldiers should be punished

with death for their crime.J? The fact that Malik regarded

IvMuwatta®', 2:448-449,  2A1-BEiI, 3:174.
3Ibid., 3:172-174; az-Zurqani, 3:292-293.
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what these Muslim soldiers had done to be wrong is indicated
by the content of the remainder of the chapter. He indicates
first that even a gesture of the hand is sufficient to indi-
" cate ta'min and that no words need be said at all. Thus,
it stands to reésonithat Malik would have regarded the state-
ment of these Muslim soldiers to have been an even stronger
indication of ta'min. After that, Malik cites a statement
of Ibn CAbbas according to which he said that God will grant
power to the enemy over any people that.bréaks the covenants
that it makes treacherously.l

| The 'athar which Malik cites in this example is a
Kiifan and not a Madinan transmission.l Malik transmits it
from "a man of the people of Kufah," without stating specif-
icallly who he was. Az-Zurgani also notes that the liggég
is not complete; it does not mention the intermediary through
whom. this Kufan received the repg;% from SUmar. Reports
with 'ignad's of this type are, of course, very common in
the Mgggtpg'. and, as pointed out earlier, both Maliki and
Hénafi légal theory regard such transmissions to be valid
as long as the persons mentioned in the ‘isnad are accept-
able.? Nevertheless, Malik's statement that there is no

consensus on this 'ath;f_ma§ be an indication that there was

3

no general consensus among the Madinans on its authenticity.

.1Mﬁwattg'. 23449, 23ee above, DP. i55-161._

- 3see az-Zurgani, 3:292-293._ Az-Zurqan holds that this
Kiufan is probably Sufyan ath-Thawrl; he also points out that an
'athar almost identical to this one has been transmitted in the
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Az-Zurqani states, furthermore, that some Maliki fu-
' gahd' held that the obvious [z3hir] meaning of CUmar's letter
is misleading. They held that °Umar made the statement that
he would put such soldiers to death as a threat to intimidate
them from breaking covenants of security in the future. Thus,
these fugahda' claimed that. ®Umar had not intended his state-
ment to be taken literally and to be put into law.1

Whatever Malik's reasons for rejecting the obvious
implications of this 'athar may have been, it is clear that
he rejects it by reference to ®amal. Ash-Shafi®I agrees with
Malik's position, but herbjects strongly to the fact that
Malik has rejected the implications of ®Umar's 'athar by
reference to Camal and without citing any legal texts to
support his position. Ash-Shafi®I holds, on the confrary,
that the Muslim soldiers should not be put to death because
of the precept mentioned in a nggzgg that a Muslim is not
to be put to death over a non-Muslim.? M3lik, however, does
not subscribe to that precept compietely, for he states in
the Muwatta' that it is the AN that a Muslim will not be .

put to death over a non-Muslim, unless it is premeditated

murder ["yagqtuluhu ghilatan"].3 According to this precept

collection of al-BukhdrI from ®Umar ibn al-Khaptab.

[
E
H

lAz-ZurqEni, 3:293. As pointed out earlier,
statements are regarded to be conjectural in Maliki
theory. See above, pp. 146-147.

2psh-Shafi®I, "Ikhtildf Malik," p. 241.

[
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3Muwatta', 2:86k,
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of Malik, therefore, it could be argued that the Muslim sol-

diers should have been put to death.

The Camal to which Malik appeals in this inétance
is clearly more authoritative than the text at hand, even
though Malik cites no other legal texts to support the °ggg;.

It is not clear, furthermore, what the source of this Camal

was.

3. Al-%: CK'ishah on an
Abrogated Qur‘anic Ve:se

M3alik cites an 'athar from ©X'ishah according to
which she said that there had been a verse in the Qur'an
stating that prohibition. of marriage to the kin.of one's
wetnurse [i.e. by ridaCahl became effective after ten
nursings. This verse was then abrogated to five, and
that verse was still being recited as part of the Qur'an
at the time of the Prophet's death. Yahya ibn Yahya
states that he heard Malik say regarding this report
that Camal was not in accordance with it.

The position of Malik dn.this matter of law was that
prohibition in marriage by ri@aCah became effective by a
single nursing, which is also said to have been the opinion
of 'Abl Hanifah, Sufyan ath-Thawri, al-'Awz3CI, and others.
In fact, Ibn CAbd-al-Barr is said to have reported that,
according to al-Laith ibnASacd. there was consensus upon
this matter among the Companions and the early igggﬁﬁ'.z
Nevertheless, this position is contrary to the obvious {za-
hir] meaning of °A'ishah's text, and it may have been for

that reason that Malik states after this report that Camal

IMuwatta®, 21608,
2pz-Zurgani, 4:184-185; Ibn Rushd, (Istiqdmah), 2:35.
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is not in accordance with it. |

Differences of opinion did develop among the fugaha'
on this precept. Ash-Shafi®I, for example, followed the
obvious meaning of CA'ishah's statement and held that prohi-
bition in marriage by ridaCah became effective by five nurs-
ings and not less. Others held that one or two nursings
were not sufficient to prohibit marriage by rigaah but three
were; their argument was based on another isolated hadith
according to which the Prophet said that there is no harm
in one or two nursings. A third opinion held that there
was no prohibitionzby ;;qgggg until after ten nursings.
According to the information in Ibn.Rushd and az-Zurgani,

however, none of these differences of opinion goes back pri-

or to ash-Sthici.l

Commentators seem to be in general agreement that
what CA'ishah is indicating by her report is that the Qur-
*anic verse she is referring to had been completely abrogated
during the last part of the Prophet's lifetime, such that it
was not to be included in the recitation, but that knowledge
of this abrogation did not reach some of the Prophet's Com-
panions until after his death.2 Al-B3ji and az-Zurqani hold

that, in any case, the verse ®X'ishah is referring to could not

1Ibn Rushd, (Istig&mah), 2135-36; az-Zurqani, 4:184,

2Az-Zurq5ni,_4:l8h-185; al-Baji, 4:156-157; and Yahya
ibn Sharaf AN-NAWAWI, Sharh Muslim bi-Sharh an-Nawawi, ed.
CAbd-Allzh 'Ahmad 'Abu Zinah, 5 vols. (Cairos Dar ash-ShaCb,
nnd.). 33631" 320 . h
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be regarded to be a legitimate part of the Qur'an, since
Qur'anic verses by definition have to have been established'
by mutawatir [abundant] transmission, whereas this report is
an isolated transmission.t

According to Ibn Rushd and Malik's commentators, Ma-
1ik's position is based on the generality [Cumum] of the
pertinent Qur'anic verse, which states simply that. marriage
is prohibited by‘gidgfgg without specifying what amount of
nursings constitutes rigiCah.? Thus, Malik and those of his
opinion hold that this prohibition goes into effect with a
single nursing, since a single nursing is the minimum amount
for which the word ggqgggg can be used., According to Ibn
Rushd and °'Abu Zahrah, Malik's rejection of the obvious [za-
‘hir] meaning of ®A'ishah's répo:t is an example of his grant-
ing priority to the generality [Cumiim] of the Qur'dnic text
- over the contrary implications of isclated hadith which are
not supported by the Camal of Madinah.>

Al-B3jI holds, however, that ®X'ishah's report is not
really contradictory to MadInan °ggg;;'he holds, rather, that
it is only the obvious [zahirl implication of her report which
ié contradictory. The implication generally drawn from °Ifishah's

statement, as mentioned earlier, is that the verse speaking

1A1-B3jI, 411563 az-Zurgini, 4:184-185.
2qur'an, 4:123.

3Tbn Rushd, (Istiqdmah), 2:35; 'Abd Zahrah, Malik,
p. 301. See above, pp. l47- 1#8.
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of the fivevnursings was_also abrogated from the recitation
of the Qur'an but that knowledge of its abrogation did not
reach some of the Companions until after the Prophét's death.
Thus, CA'ishah's report may be interpreted to mean that the
ruling that prohibition by rigda®ah does not become effective
until after the fifth nursing was also abrogated, for it is
unlikely that recitation of the verse would have been abro-

gated without the ruling also ha#ing been abrogated}' (In

- fact, the Shafi®I position is said to be that recitation of

the verse was abrogated but the ruling contained in the verse
was not.2) |
Al-Baji holds that Malik uses the expression that
Camal is nof in accordance with CK'ishah's report not because
he or other Madinan fugahd' regarded her reportvto be con-
tradictory to Camal but because'mosf people are incapable
of understanding interpretations of reports that are contrary
to their obvious [g@hir] meanings. Many people, al-Baji
holds, are not capable of understanding how a report can
have a valid interpretation contrary to its obvious [zahirl
meaning even if such interpretations are repeated to them
over and over again. Indeed, such persons often become only
more confused by such interpretations. (A1-BajI adds that
the problem of not being able to understand anything but‘the

g' ir meaning of texts had become especially great: in his

lsee al-BajI, 41156. 2An-Nawawl, 3:631.
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own timeé.) Thus, according to al-Baji, Malik uses the ex-
pression Al-X as a means of dispensing with the problem of
having to rely upon the capability of people to understand

1

an interpretation of the text which is not obvious.”™ One

could apply this same opinion of al-BEji to the preceding
example, in which the statement of C®Umar ibn al-Kha}iab--
as some Maliki fugaha' have observed--can be interbreted
in such a manner as not to be contrary to Madinan °ggg;.2
Again, it is difficult to determine the source of
the Madinan Camal that Malik has in mind except with refer-
ence to textual evidence--such as the Qur'dnic verse on
giqgfgg--which he does not cite. Presumably, the type of
Camal he has in mind in this example would be of fhe cate~
gory of Camal nagli, going back to the revelation or abro-

gation of the relevant Qur'anic verses.

4, Transactions of Buying and
Selling and Bai® al-Khiyar
-Malik cites a hadith according to which th Proph-

et said that the buyer and seller [al-mutabayi an] have
the option to choose [al-khiyar] [whether or not they
want to conclude or forgo a transaction between them-
selves] as_long as they have not parted company '“ma lanm
yatafarraqa"], except in the case of bai® al-khiyar.
After this hadith Malik states that there 1s no well-

1p1-B3351, 4:156-157. 25ee above, p. 635.

3BaiC al-Khiyar: A special type of sales transaction
whereby the purchaser is given a stipulated period of time
to make his choice [khiyar] as to whether or not he desires
to keep the item purchased or return it to the seller. As
mentioned above, there were differences of opinion among the
fugaha' regarding the definition: and legitimacy of baiC al-

khiyar.
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known limit for this among ug nor is there any ‘amr
(custom; precept] in it that has been put into prac-~

tice.l

CIyad states that Malik's position on this hadith
constitutes one of the sharpest points of contention between
Malikis and some non-Malikis. For Malik transmits the above
hadith with what is regarded to be the soundest Madinan 'is-
nad--Malik from Nafi® from ©Abd-Allzh ibn ®Umar--and yet,
according to these opponents, Malik rejects this hadith in
favor of the Camal of the people of MadInah.?2

There are essentially two points of law in this ja-
dith, and each of them constituted a point of difference
between the fugahad', Madinan and non-Madinan alike. The
first point of law is the definition;of.what-constitutes
a binding sales agreement. Is such an.agreement constituted
nmerely by the verbal or writfen:contract (€aqd] between a

buyer and seller that they agrée_to.make such a transaction,

lMuwatta', 21671. The expression Malik uses is: "Wa
laisa li-hadha Cindana padd maCruf wa 13 '&amr maCmul bihI fihi."

2cTyad, 13172, Al-Qarafi also discusses briefly the
contentions that developed around this hadith. After stat-
ing that M3lik regards the ®amal of the people of Madinah
to be a stronger argument than this isolated hadith, al-Qa-
rafi adds that it is fitting to discuss in this context ash-
Shafi®i's statement, "If a hadIth is authentic, then it is
my madhhab," or his statement, "If a hadith is authentic,
then take my madhhab and dash it against the wall." Al-Qa-
rafi states that, if by this, ash-Shafi®l means that he will
follow the implications of authentic hadith whenever there
are no other legal arguments that contradict those implica-
tions, then he is no different from any other of the fuggha'
in that regard. But, if by these statements, he means tha
he will always follow the implications of a hadith despite the
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or is such an agreement made binding only after the buyer
and seller have parted company after their having made an
agreement? The second point of law in this hadith is what
is meant by bai al-khiiar, whether or not such a type of
transaction is permissible at all and, if so, for how long?

There have also been some disagreements among Malikis
about which of these two points of law Malik's comment at
the end of the padith is addressed to. Most of them held
that it was addressed to the second point and that Malik
meant by this comment that there was no well-known limit
or established custom regarding the length of the period
during which the purchaser of aﬁ item has the option of choice
(khiyar] when“purchasing according to the contract of gg;°
al—khixar.l Some others, however, understood Malik's com-
ment as indicating his rejection.of the first part of the
hadith, namely, that any limit constituted by the buyer and
seller parting company has not been accepted among the Ma-

dinans and that there is no €amal consistent with that part

of the hadIth.?

presence of strong, contrary legal arguments to those impli-
cations, then--al-Qarafi states--ash-ShafiCl has gone against
the consensus of the other fugahd'. Al-Qarafi, 1:l46.

| lsee ®Iyaq, 1:72; Ibn Rushd, (Istiqamah), 2:207-208;
al-BajI, 5155-57; az-Zurqani, 4:282-28k.

2¢f, ©Iyad, 1:72; he objects to this interpretation.
Ash-Shatibl follows this interpretation, however, and cites
Malik's comment regarding this hadith as one of several ex-
amples of Malik's rejecting hadith of conjectural meanings or
questionable implications when they are contrary to well-es-
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In so far as the first point of law is concerned,
M3lik's position is that transactions of buying and selling
become immediately binding once an agreement is made--except
in the case of bai® al-khiyir--and that it makes no differ-
ence whether the buyer and seller part company after that
agreement or not. Malik's position is said to be based on
the precept of Islamic law that contracts and covenants are
' binding; which is supported by several verses of the Qur'an.l
This is also said to have been the opinion of Rabi®ah, °'Ib-
rihIm an-Nakha®I, 'Abil Hanifah, 'AbuU Yusuf, ash-Shaibani,
Sufyan ath-Thawri, and others. The MadInans CAbd-Allzh ibn
CUmar--the transmitter of the padIth--and SaId ibn al-Musay-
yab are said to have disagreed as did al-Hasan al-Bagrl,
al-'Awza®I, and al-Laith ibn Sa®d. They held thatiagreements
of buying and selling were not binding until the buyer and
seller had parted company 6r. according to al-Laith, until

one of them got up to leave.2 Their contrary opinions are

tablished precepts or principles of Islamic law. See ash-

11bn Rushd, (Istiq@mah), 231207; az-Zurqani, 4:282-284;
al-BajI, 5:55-56. For such verses, see Qur'an, 5:l1; 2:177;
3:72; cf. 5189, 6:1152; 16391; 17:34; 33:15,.23; 13:20; 48:10.
_ It is also argued that an allowance of not making
agreements of buying and selling binding until after the in-
definite period of time before the buyer and seller part com-
pany could place either party in undue jeopardy [(gharar]l, and
it is a precept of Islamie law that such undue jeopardy is_to
be avoided. See Ibn Rushd, (Istigdmah), 2:207; ash-Sha}ibi,

Al-Muwafagat, 3:12l.

23ee citations above in note 1l.
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in keeping with the gahir [obvious] meaning of the bggixg.l
f In so far as the second point of law ié concerned,
Malik held that the length of the option periods in bai® al-
khiyar depehded on the type of item purchased and the amount °
of time customarily required to determine the worth and de-
fects of the item. Al-Bajl sets forth several recommended
option periods that Malik speaks of in the Mudawwanah, the
"Wagihah", and the "Mawwaziyah". For example, he recommend-
ed about a month for buying a house, so that one can check
the walls and foundations, come to know the neighbors,and
so forth. For items iike élothing. however. Malik felt that
from one to two days should be suﬁ‘icien’t.2 Sufyan ath-Thaw-
rI and some others, however, are said to have held that such
option periods are permissible under no ciréumstances; since
contracts of buying and sellihg become immediately binding.3
'Abll Hanifah and some other Kufans are said to have held that
such option periods must never exceed three days--which was

the position. that ash-Shafi®i took. 'AbU HanIfah's reasoning

11 say "the zahir meaning" because some fugaha'--'AbQ
Bakr ibn al-CArabi, ¢Iyad, etc.--have argued that the verb,
"tafarraqa” need not mean “to part company", although that is
a common meaning. They cite instances in the Qur'an--e.g.,
9814; cf. 3:105, 42:14, 3:103; 42:13, etc.--when it is used
to refer to holding different opinions. They conclude by what
appears to be a far-fetched interpretation that the hadIth
means that the buyer and seller have the option to choose as
long as an agreement has not been reached, except in the case
of bai® al-khiyar. ‘'Abu Hanifah is also reported to have said
that the gahir of this hadith is misleading. See CIyagd, 1:72;
al-Baji, 51553 az-Zurqanl, %:283.

2A1-B3ji, 5:56; Ibn Rushd, (Istigamah), 2:207.
3Ibn Rushd, (Istiqamah), 2:207.
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is said to}have been that the basic precept of islamic law
is that. all contracts are binding. Therefore, am exception
to this general precept may not be extended beyond the limits
stipulated by textual authority. According to one Qggizg;-
generally regarded to be authentic-~the Prophet told a cer-
tain;Companion--HabbEn ibn,Munqidhl--that he could have an
option.period of three days on items that he purchased. Thus,
'Abll HanIfah limits the option period to three days.2 (Draw-
ing exceptions to general precepts of law in this manner. on
the basis of isolated hadIth is what later Hanafi legal the-
orists referred to as4"istihs5n as-sunnah".3)

*AbQ Yﬁsuf and;ash-Shaibini. however, are reported
to have disagreed with 'Abu ﬂénifah on this matter. They
held that. there are no stipulated option periods at all in
baic al-khiydr and that any period is valid upon which the -

buyer and seller agree.‘P - .

14ABBEN IBN MUNQIDH ibn ®Amr ibn CA}Iyah al-Khazraji
was a man of very weak intelligence and poor judgment. He had
suffered a serious head injury [ma'mumah] earlier in his life
and could only speak slowly and with difficulty. Some reports
also have it that he was blind. When Habban complained to the:
Prophet that he was often taken in the market place, the Proph-
et gave him an option period of three days on whatever he pur=-
chased and told him to say, "La khilabah" [do not cheat (me)l,
before buying anything. It is reported that-gabban, who could
not pronounce these words, would be heard saying instead, "La
Xhiyabah, 13 khiydbah." ‘Ahmad ibn ®AlI IBN HAJAR, Al-'Ig@bah
£1 Tamyiz ag-Sahabah, with Al-IstiCab fi MaCrifat al-'Ashab by
Yusuf IBN CABD-AL-BARR, 4 vols. (Egypts Maktabat as-SaCadah,
1328/[{1910]; reprint ed., Baghdads Maktabat al-Muthannd,

£19701), 1:303.

2Tbn Rushd, (Istigimah), 2:207; al-BijI, 5:56; az-
Zurqini, 41283,

33ee above, pp..255-257- 4Ton Rushd, (Istigamah),2:207.
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Malik follows the hadIth on bai® al-khiyEr with anoth-
er hadith according to which the Prophet said that whenever
a buyer and seller [bayyiCain] disagree.tover the terms of
their agreement] while carrying on a transaction, it is the
word of the seller which is to be followed, and, if they
do not agree to that, then each returns to the other what
he has taken from him.l According to az-Zurqani, Ibn CAbd-
al-Barr held that Malik had placed this hadIth after the

padith on bai® al-khiydr as an indication that the fadith

| on bai® al-khiyar had been abrogated. The implication of
this second hadith, according to Ibn CAbd-al-Barr, is that
“the agfeement of buying and Selling has already been final-
ized'prior to the buyer and seller parting company: The
buyer has paid the price, and the seller has handed over
the item he was trying to sell. They have then disagreed
on the terms of their agreement, and either the word of the
seller will be followed or the agreement will be broken,with
each party returning to the other what it had taken.2 |

Ibn GAbd-al-Barr is reported to have said that Malik
remarked regarding the padith on bai® al-khiyar that the pre-
cept in it had been put aside [turikal and had never been put
into practice.3 ‘This statement of Malik, if authentic, re-

minds one of the statement.of Ibn al-Qasim in the Mudawwanah

lyuwapta', 21671.  2Az-Zurqani, 4:284-285; CIyag, 1li72.
3cited by az-Zurgani, 4:285.



647
referred to earlier where Ibn al-Qasim speaks of those ha-
dith, the authenticity of which is not questioned, which
have come down from the past but have not been accompénied
by ®amal. Such hadith are not to be put into practice after
having been put aside by the firgt generations. Rather, on-
ly those hadith are'put into practice which have been accom-
panied by practice, and those hadith are passed over which
have been passed over in QQQQL.l This position of Ibn al-
Qasim, which appears to be also Malik's position in this ex-
ample and in other instances where he uses the expression
Al-%, seems to be what ash-ShEtibi has in mind when he rea-
sons that it is not legitimate to put hadith into practice
for which there was no Camal among the first generations or
to draﬁ legal implications from the texts of hadith and athar
which the first generations did not draw from them. For,
according to ash-Sha}ibi, the first generations, who were
addressed by the Prophet and his Companions, understood what
the Camal was which the texts of the sharICah desired from
them. Thus, if é text Qarries a legal implication which they
would have been likely to have put into practice had they
known of.it; it is apparent that either that implication was.
abrogated or not actually intended, if there is nothing in
thé.?gggl of the first generations that corresponds to‘it:2

In this example, however, the prominent Madinan Com-

lsee above, pp. 180-181, 2See above, pp. 509-514.
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panion CAbd-Alldh ibn CUmar and the prominent Madinan Succes-
sor Sa®id ibn al-Musayyadb are said to have followed the ob-
vious interpretation of the nggigg.l Al-Bukhari transmits
an ‘athar, for example, according to which it is reported
that whenever Ibn CUmar wanted to buy an item very much, he‘
would get up and part company with the seller so as to make
the agreement binding.? The ®amal of MadInah, however, as
indicated by information in other Malikl sources and, accord-
ing to some inﬁerpretations. by Malik's statement after cit~
" ing the hadith,’ was contrary to both Ibn ®Umar and Sa®Id
ibn al-Musayyab in this matter. This would be, then, another
jnstance of Madinan Camal not supported by MadInan '_iméc.
The precept 6f this Camal, furthermore, is of the nature of
Cumiim al-balwd, since contracts of buying and selling are an
inescapable part of daily life. It is the type of matter,
therefore, that should have been widely known and should have
constituted widespread ©amal. Furthermore, it is the type of
Camal which came directly under the jurisdiction of the Ma-
dinan judiciary, which would have had the responsibility of
settling disputes that arose over contracts of buying and .
selling. Finally, this example would seem to be an example

of what ash-Sha}ibl describes as following the widespread

lsee above, p; 643, 23ee az-ZurqanI, 43284,

3See cxyag. 1:172; al-QarafI, 1:146; Ibn Rushd, (Isti-
q3mah), 2:1207-208; al-Baji, 5155-57; az-Zurgani, L3 282-285;
see above, p. 642. |
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Camal of the many instead of the contrary ®amal of the few.l

5, AIN-%:12 ®Umar and the
Slaves Who Stoie a Camel

Malik transmits an 'athar according to which the

slaves of a man named Jatib stole a camel from a man
of the tribe of Muzainah and slaughtered and ate it.
The matter was brought to the attention of CUmar ibn

al-Khat$ab, who first commanded that the hands of the
slaves be cut off but then changed his mind, saying to
Hatib, "I believe that you have been starving them . . . .
By God, I am going to 1mpose a fine upon you that will
be hard for you to bear." CUmar then asked the man from
Muzainah how much his camel was worth, and the man re-
plied that he used to be unwilling to sell it for four
hundred pieces of silver. CUmar then commands Ha}ib
to pay the man of Muzainah eight hundred pleces of sil-
ver, Ma11k adds after this 'athar that the amal among
‘us is not in accordance with doubling the 1ndemn1ty Lfor
what is stolen] in this manner; rather, the ‘amr of the
people among us has been well-established that a person
is only fined the price of the camel or [other] animal

on the day he took it.J
I could find no evidence of differences of opinion

among the early fugaha' regarding Mélikfs opinion in this
example. In fact, Ibn ®Abd-al-Barr is reported to have said
that the Culama' had reached consensus fhaf the fine which

a thief pays in compensation for what he stole should not
exceed the value of that item. Furthermore, Ibn ®Abd-al-Barr
claims that there was consensus among them that the value

of the stolen: item is not to be established on the basis of

lsee above; pp. 509-514,

2The expression is: "Wa laisa °al§ hadha '}-camal
Cindang fI . . . wa 1l8kin madd 'amr an-n@s Cindana Cala
‘anlmahu . . . " .

SMuwatta', 2:748.
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the claim of the plaintiff alone.t (Acqording to this 'athar,
CUmar ibn al-Khatt@b asked the plaintiff what the value of
his camel had been, and then CUmar had doubled it.) In this
example, therefore, Malik is apparently using his terminolog-
ical expression only to indicate that °Umarfs ruling regard-
ing H3$ib is contrary to Camal, eventthohgh there seem to
have been no disagreements on the matter in Malik's time.
Malik*s use of the expression Al-X in this example, then,
' ié similar to his use of that expression after the hadith
of CX'ishah regérding rigacah, upon which there were appar-
ently no disagreements in Malik's time.?

This ‘athar reports an individual legal ruling [ga~
dIyat Cainl], which--like reports of actions--are considered
to be of conjectural import in Mal ikl legal theory and as
insufficient evidence in themselves that the ruling or ac-
tion they report is obligatory or normative.> Although ash-
Shifi®I does not believe that CUmar's judgment in this mat-
ter constitutes the rule which is to be followed, he accuses
the Malikis of being arbitrary in their stating that-cUmar's
action is contrary to Camal. He ésks them on what basis
they can regard ®Umar ibn al-Kha}}ab's statements to be au-
thoritative in other instances and not regard his légal rul-

ing to be so in this case.”

lcited by az-Zurqani, 43438, 25ee above, p. 636.
3see above, pp. 188-195. "

b - [ bod - - - - ’ .
*Ash-ShafiCI, "Ikhtilaf Mzalik," p., 231; see above, pPp.
353-356. '
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Malik's use of the term Al-X indicates that CUmar's
ruling in the case of Hatib was not normative but not neces-
sarily that it was wrong. Al-B@jI states that H3fib ibn
'AbI BaltaCah was a man of great wealth, and Umar's ijti-
had was that by requiring Ha}ib only to compensate for the
loss of the camel, according to standard procedufe, would
neither be sufficient to punish Hatib, with his considerable
" wealth, or to keep him from starving his slaves in the fu-
ture. (Al-Baji also reports, however, that Ibn Wahb was
of the opinion that ®Umar had doubled the fine in lieu of
not having cut off the hands of the slaves; by déubling the
fine, furthermore, he made Ha}ib carry the full punishment.)
Furthermore, al-Baji continues} CUmar accepted the word of
the plaintiff--the man from anainahQ-regarding the value
of the camel, because it was not CUmar's intention: to impose
a fine on Ha}ib for the value of the camel anyway but, rath-
er, far in excess of the value of the camel, so that in his
words he could impose a fine upon Hatib that would be 4if-
ficult for him to bear.l The implication of al-Bajifs treat-
ment of °Umaf's rﬁling in the case of Hafib is that it was
suitable for éhe.circumstances and, hence, would be suitable
fdr.similar circumstances in the future, but it was an un-
usual and not a normative ruling such that ®amal would be

in accordance with it:

141-B33jI, 6164-65; cf. az-Zurqani, 41438,
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Viewed in this manner, °Umarfs ruling in the case of
Hatib--althoﬁgh not standard procedure (Camal) for cases of
theft--would have the same validity as other types of excep-
tionalllegal decisions in Malikl figh like those made on the
basis of the principles of istihsan and sadd adh-dhara'i®,
which draw exceptions to general rules or procedures because

of special circumstances.l

CAmal Chapters
1. Alx:z How One Wipes over
the Shoes in Performing Mash

‘MElik cites an ‘'athar which reports that ®Urwah ibn
az-Zubair used to wipe over his shoes when performing
mash by wiping only over the top and not the bottom of
the shoe. Malik then cites another report according to
which az-2uhri was asked how wiping over the shoes ought
to be done; az-Zuhri demonstrated by wiping over both
the top and bottom of the shoe. Malik states after az-

"~ Zuhri's report that az-Zuhri's position is the most pref-
erable ['ahabbl to him of that which he has heard in the
matter.

'Abil HanIifah, Sufyan ath-Thawri, al-Hasan al-Bagri,
and others are said to have disagreed with Malik regarding
the preferability of wiping over both the top and bottom of
the shoe when doing this procedure, which is referred to as
"al-mash Cala '1-khuffain®. They did not regard it as pref-

erable to do as az-Zuhri is reported to have done and held

1gee above, pp; 245-.268,

2Phis symbol stands for the expression, "al-Camal fI
*x'" [{the Camal regarding "x"] and is used for the twenty-nine
chapters of the Muwa}ta' that are so-entitled.

muwatta', 1138,
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that the proper way to do mash was to wipe only over the top
of the shoe, as SUrwah is rcported to have done.l Ash-Shai-
bani contends.against the MadInans on this point and cites
what he refers to as "the well-known 'ggggg of CUmar ibn
al-Khat}tab" according to which he said: "If religion were
done on the basis of ra'y, there would be more reason for
wiping the bottom of the shoe than the top." Ash-Shaibani
interprets this statement as ®Umar's objection ['inkarl to
wiping over the bottom of the shoe, and he accuses the Ma-
dInans of having departed from it and from the practice of
Cyrwah ibn al-Zubair, whom he regards as having had greater
knowiedge of the sunnah and'greaterrknowledge and understanding
of knowledge transmitted from the past [ar-riwayah] than
Ibn Shihib. Furthermore, ash-Shaiba@ni contehds. the Madi-
nans have transmitted no éﬁgﬁg supporting az-Zuhri's opin-
jon.2

Malik, however, apparehtly regarded both procedures
to be valid, i.e., that of ®Urwah ibn az-Zubair and that of
az-2Zuhri, for he includes them both in this Alx chapter.
Malik indicates by his statement of preference not that he
regards ®Urwah's action to be mistaken but that he regards
az=Zuhri's to be preferable; According to al-BEji; Sahnun
and Ibn Habib, the compiler of the 5W5¢ibah“;3 have trans-

lSee Ibn Rushd, 1:111 (18); ash-Shaibani, Bujjah, 1:35.
2psh-Shaibani, Hujjah, 1:35. | "
%ee above’ Pe 97. N 3’ and P ll?o
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mitted reports from Malik that he regarded it obligatory
that one wipe the top of the shoe when performing Qggh; and,
whereas he did not regard it to be obligatory that one also
wipe the bottom of the shoe, Malik regarded fhat. neverthe-
less, to be preferable.l Az-Zuhri's manner of performing
mash, therefore, does not constitute rejection of ®Urwah's
manner of doing it; rather, it includes ®Urwah's way of per-
forming masgh, while adding something additional to it. It
might be pointed out, furthermore; that the statement attri-
buted to ®Umar ibn al-Khatt@b does not necessarily imply
his having objected to one's wiping the bottom of the shoe.
I+t simply supports thé position that it is obligatpry to
wipe the top of the shoe and not the bottom, even though one
would think that thére is greater reason to wipe the bottom
than the top. '

Madinan ®amal regarding mash would appear to be of

the category of what I have referred to as "mixed Camal®. .
In other words, there would have been two types of Camal in
Madinah on fhis matter; some Madinans would have performed
mash according to the manner of °U?wah. while others would
have performed it according to the manner exemplified by
az-ZuhrI, It should be noted, furthermore, that Camal re-
garding mash does not come under the jurisdiction of the

Madinan*judiciary{ As I have suggeéted; it was probably

1A1-BajI, 1:81.
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the authority of the MadInan judiciary which established
uniform Madinan 9§m§; in matters of law which came under its
jurisdiction but regarding which there had been gsignificant
differences of opinion among the Madinan people bf knowledge;l

CAmal regarding mash pertains to a ritual of worship
[Cib3dahl, and the majority of Alx chapters pertain to such
matters, Malik precedes the chaptér by a chapter containing
several hadith and athar about gggh. These reports indicate
that the Prophet and his Companions performed mash, and they
indicate such details as the requirement that one's feet be‘
ritually clean [$3hir] by way of having wudii' before one puts
on one;s shoes before it is permissible to perform mash over
the shoes;' They do not, however, indicate how mash is to be
performed, which is indicated onlj in the Algx chapter. CAmal
regarding mash, therefore.'ﬁould be of the category of Qgggl
gggl:. It pertains to Cumiim al-balwa and would have been done
repeatedly over the generations by a large number ofvpeople;
It is hoteworthy. however, that Malik regards the examples
of SUrwah ibn az-Zubair and az-Zuhri--prominent Madinan Suc-
cessors and persons of knowledge-éas valid indieations of
this Camal. They provide the precept of how mash is to be
performed from their personal knowledge and experience with
the Madinan tradition: Thus: this is another example of

how MadInan Camal nagli provides information for which Malik

lsee below, pp. 756-759, and above, pp. 429-431.
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does not cite any eafly supporting legal texts, i.e., hadith
or Zthar of dompanions. Indeed, ash-Shaibani's critique‘of
Malik's preferring az-Zuhrifs-manner of performing mash is
that there are hadith and gthar which corroborate ®Urwan's
manner of performing it, whiie ash-Shaibani contends that

there are none supporting az-Zuhri's example;l

2. Alxs How One Is Supposed
to Sit While Performing $alah:

The chapter contains five reports and no addition-
al comments from Malik. The first four reports pertain
directly to things CAbd-Allah ibn ®Umar said and did
about this Camal. A man reports in the first of these
that Ibn ®Umar once saw him playing with the pebbles on
the ground while sitting in his prayer. Afterward Ibn
CUmar prohibited him from doing that and enjoined upon
him to sit in his prayer as the Prophet had done. The
man asked Ibn ®Umar how that had been, and so he explain-
ed to him. According to the second report, a man once
‘sat next to Ibn CUmar during prayer and crossed his legs
under himself while sitting in prayer in an uncustomary
fashion. Afterward Ibn CUmar reprimanded this person
for praying in that manner; the man rejoined by saying
that he had noticed that Ibn ®Umar prayed that way him-
self. Ibn CUmar explains that he does so only because
of the pain in his legs. In.the third report, a man
notices Ibn SUmar sitting in prayer in this uncustomary
fashion and asks him afterward about it. Ibn CUmar re-
pliess "It is not the sunnah of galah; I do it only be-
cause of the pain which I feel." Similarly, in the fourth
report a boy imitates Ibn CUmar's manner of sitting in
his prayer, but Ibn ®Umar prohibits him from doing so
and tells him what the sunnah of galah is. The boy asks
Ibn ®Umar why he prays in the manner he does, and Ibn
CUmar responds by saying that his foot is not strong
enough to support him. The fifth report relates how
al-Qasim ibn Muhammad taught the people to sit while
performing galah. Al-Qasim states that Ibn CUmar had
taught it to him and told him that it was the manner
in which his father, ®Umar ibn al-Khajtdb, used to sit

while praying.?

1psh-Shaibani, Hujjah, 1:35. 2Muwatta', 1:88-90.
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The °ggg; in the first four reports is a matter of
general agreement among the Madinans and nohhMadinans. It
pertains to how one places one's hands on the lap while per-
forming galdh and specifies that one sit with one's weight
on the ball of the right foot, which is kept erect. The top
of the left foot, on the other hand, is placed against the
gfound and the foot is turned inward underneath the body.l
The fifth report, however; contains a point of difference
between 'Abi Hanifah and the Madinans, for al-Qasim states
in it that one should. sit on the left hip and not the left
foot during the middle and at the ehd of the prayer [i.e.,
during at-tashahhud]. 'Abﬁ'ﬁanifah held, on the other hand,
that one sits on the left foot throughout the prayer;2

The type of ®amal treated in this chapter pertains .
again to acts of ritual and worship. It would be of the
category of Camal naqli, as is indicated by the content of -
the reports Malik cites. In the first report, Ibn CUmar
enjoins the man to pray after the manner of the Prophet:
In the third and fourth Ibn CUmar speaks of the sunnah of
galdh, which he is unable to perform because of the pain
and weakness in his leg. (Al-BajI reports that Ibn CUmar's

feet had been seriously wounded in the Battle of Khaibar

and never healed completely.’) M3lik adds no additional

1ipn CAbd-al-Barr is reported to have said that this
was_a matter of consensus among the fugaha'; cited by az-Zur-
qani. 132730 .

2p1-B3jI, 1:166. Ibid., 13165.
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information to what is contained in the reports he cites,
other than to indicate by the title of the chapter that the
actions and statements reported areAin‘accordance with Madi-
nan Camal. It might also be pointed out that the fifth re-
port shows continuity between the Camal of al-Qasim ibn. Mu-
pammad and the Companions ®Abd-Alldh ibn CUmar and his fath-
er, CUmar ibn al-Kha}}ab. o |

Another significant part of the reports of this chap-
ter is the picture they give of CAbd-Allzh ibn CUmar--one
of the most prominent MadiInan ®ulami'--as a guardian of Camal,
as it were. As al-BajI points out, the second, third, and
fourth reports indicate how persons of the calibre of Ibn
CUmar were regarded by the people as worfhy of imitation
[al-igtidé'].l Ibn S®Umar indicates to the three persons in
these reports, however, that his manner of sitting in the
prayer is not normative, is not the sunnah of galah, and
should not be imitated by persons who are capable of doing
the sunnah of galdh. Ibn CUmar's example in these reports
is an illustration of ash-Sha}ibI's concept of the ideal

role of the Culama' in fosterlng and preserving the content

of sound, normatlve amal.2

3. Al ¥3 S-XN: CAmal
RegardmngﬁEId Prayerss

Malik states that he has heard it transmitted from
several of their Culama' that there has been no call to

141-B333, 1:165. 25ee above, pp: 403-409, 448-453,
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prayer [nida'] or 'igamah~ in either of the two 9;@2
prayers since the time of the Messenger of God until
the present day. Malik then says that this is the S-XN.
Finally, Mallk adds a report according to which CAbd-
Allah ibn ®Umar used to bathe himself before going out
to pray the ¢Id prayers.3

Al-Baji states that he kpows of no differences of

opinion among the fugaha' regarding the precept that there
n

is no call to prayer or 'igamah in the ©id prayers. Nev-
ertheless, there are reports that some of.the '‘Umayyad heads
of state and their governors sought to institute the call

to prayer in ©id prayers. Az-Zurqanl cites reports that |
Mu®gwiyah, Marwin ibn al-Hakam, Ziydd ibn 'Abihi, and al-
Hajjaj ibn Yusuf attempted to do this.> Al-Bajl states that,
according to Ibn Habib in the "Wadihah", the 'Umayyad ruler
Hisham was the first to attempt to do it.6 Thus, M3lik's
use of the term S-XN in this example would appeér not to be
used in reference to differences of opinion among the fuga-
h3a' but rather in reference to any who would attempt to fol-

ldw the examples of these '‘Umayyad rulers and governors.

1'Igamah: A second call to prayer which follows the
first but is addressed to the congregation which is present,
directing them to stand and prepare to make the galdh.

2°Id Prayers: Two large community prayers held twice
annually at the beginning of the two ¢Id festivals. The first
Cid takes place the day after the end of Ramadan, the month of
fasting. The second ©Id takes place upon conclu51on of the
annual pllgrlmage to Makkah.

IMuwapta', 1:177. YA1-BajI, 1:315. SAz-Zurqani,2: 112-11%
6A1-B3jI, 11315. |
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There were apparently no differences of opinion among
the fugqahi' regarding the desirability of bathing oneself |
before CId prayers, as CAbd-AllZh ibn CUmar is reported to
have done. Ash-Shaibanl states in his commentary on this
'athar that 'AbU Hanifah regarded it as a good thing [hasan],
although he did not regard it to be obligatory [wdjibl.l
Al-Baji quotes reports from early MalikI compendia stating
that he also did not regard bathing oneself prior to Cid
prayers as something obligatory, although he regarded it
to be desirable.? MNElik gives no indication in the Muwatta'
of whether or not he regarded this matter to be obligatory
or desirable; he indicates by placing Ibn ®Umar's 'athar in
this CAmal Chapter, however, that he held that it should be
a part of Camal. '

- The S-XN precept.about there being no call to prayer
or 'igamah in ¢id prayers is one of the most explicit indi-
cations of Camal nagli in the Muwatta'. Malik states that
this is a matter which has been part of the continuous ®amal
of Madinah from thg time of the Prophet until the preseht.
Malik does not support this precept by reference tg hadith
or similar legal texts but by reference to the well-estab-
lished ®amal of Madinah in the matter over the generations.
It might also be observed that this sunnah precept is con-

trary to analogy with related precepts pertaining to the

lShaibani, Muwajta', p. 48. 2A1-B3jI, 1:315-316.



, 661

five daily prayers; For the call to prayer and the 'igamah
are fundamental parts of those types of sglég; It would'ap-
pear that‘those 'Umayyads who are reported to have sought
to institute the call to prayer and the 'igd@mah in the ¢id
prayers did so on the basis of that analogy. Therefore,
iﬂ ﬁhis example again Malik uses a sunnah term for a matter
which is contrary to analogy with related precepts of 1aw.l

Finally, the report about CAbd-All3h ibn ®Umar is
a report of an action, and there is}nothing implicit in the
text to indicate that it should be normative for others.
For example, it could be like numerous other things that
Ibn ®Umar is reported to have doneAthat were unique parts
of his behavior; such as sprinkling water in his eyes when
he bathed himself.? Therefore, by placing this ‘athar in
an %amal chapter, Malik indicates that Ibn CUmar's act re-
flects a desired norm. Thus, I believe this is another in-
stance of Malik's making reference to Camal to distinguish
normative from non-normative behavior;3

4, Alxs How Sacrificial Camels
Are to Be Driven to Pilgrimage:

Malik cites seven athar which tell of how CAbd-Allah
ibn SUmar used to prepare sacrificial camels which he
would drive to Makkah to be sacrificed at the conclusion
of the pilgrimage.. The reports contain some statements
he made about these animals, such as, for example, what

lgee above, pp. 576-582.

2See Muwatta', l:44-45; ash-ShaibanI quotes Malik as
having said that Ibn SUmar's putting water in his eyes while
bathing is not Camal; ash-Shaibani, Muwatta', p. 45.
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the minimum age of such animals should be. The reports
tell how he would decorate these camels, where he would
take them, how he would sacrifice them, and what he would
say when doing so. They report how he would decorate the
Ka®bah with the expensive cloth he had decorated these
animals with,or how in other instances he would give that
cloth as charity to the poor. They report how he would
eat some of the meat from the camels himself and give the
remainder to the poor. Malik concludes the chapter with
a report according to which SUrwah ibn az-Zubair enjoin-
ed his children never to take such an animal as a sacri-
fiecial animal in pilgrimage which they would be ashamed
of giving as a gift to one who had been very generous to
them., He explains that God is the most generous of all
beings and that, therefore, it is most fitting that ex-
cellent animals be sacrificed for His sake during the

pilgrimage.l

There was general agreement among the fugaha' dn most
of the Camal set forth in this chapter, with disagreements
on only one point, as far as I know. Malik reports that Ibn
CUmar would mark his sacrificial camels by inflicting a cut
in the left side of their humps. (This wbundihg'is~called
"' ish®ar" [markingl). 'Abd Hanifah is reported to have ob-
jected to the practice of 'ish’dr, because he regarded it
‘as an instance of mutilation and reasoned that the Prophet
had forbidden the mutilation of animals. It is also report-
ed that 'Ibrahim an-Nakha®l held this opinion.? Other fu-
gahd' argued, however, that 'ish®dr was part of the sunnah
of the Prophet which he had done during the last year of his
life, as reported in various hadith. They argued, further-
more, that 'ish®dr, like branding, is supposed to be done

in such a manner as not to injure the animal'shealth. The

Muwatta', 13379-380.  2Agz-Zurqani,.3:158-159; al-
, Baji, 2:312.
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purpose of 'ish®ir, these fugaha' are said to have reasoned,
was that it enabled the poor to identify which animals wefe\
bound for sacrifice so that they could follow those animals
- and be present at the sacrifice in order to receive a share
of the animal's meat. They added that by doing 'ish®r sac-
rificial animals could be identified if they broke away or
got lost; poor peoplé who found them would be able to sac-
rifice and eat them.® It is reported that °'AblU Yusuf and
ash-Shaibani disagreed with 'Abil Hanifah regarding 'ish®r,
but, although fhey regarded it to be part of the sunnah,
they held, in contrast to Malik's ®amal, that 'ish®3r was
to be done on the right and not the left side of the camel's
hump and supported their position by reports to that effect.?

This Camal chapter pertains again characteristically
t0o a ritual of worship. MElik surely would have regarded
it to be of the category of ©amal nagli, even though he'cites
no padith from the Prophet. Az-Zurgani points out that sev-
eral of Ibn ®Umar's actions in this chapter are supported
by Qur‘anic verses.’ Az-Zurqani and al-B3jI also cite sev-
eral hadith of well-established authenticity supporting the

Camal of this chapter;4

Malik's almost execlusive reliance in this chapter upon

lAz-Zurgani, 3:159. 2Ibid., 31158.
3Ibid.; see Qur'an, 2:1196; 22:36, 28,
4pz-zurgani, 3:1158-160; al-BajI, 2:312-315.
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the statements and actions of Ibn %Umar is, I believe, anoth-
er illustration of his reliance upon prominent Companions
to verify.the content of Prophetic §ggg§g.l Material cited
elsewhere in the Muwatta'--such as, for example, the athar
in the Camal chapter on how to sit while performing galzh--
indiéate Ibn CUmar's concern that the sunnah of the Proph-
et be followed. In that example, Ibn CUmar is himself un-
able to practice the Prophet's sunnah because of a physical
disability, and he enjoins different persons not to follow
his example in that case but to follow the sunnah of galdh
insfead.2 Malik's heavy reliahce upon Ibn ®Umar in this
and other examples indicates his high estimation of Ibn °U-
mar as a close adherent to the sunnah. Malik must have re-
garded him to be of the same category in that regard as his
father, ®Umar ibn al-Kha}jab, and the other early caliphs,
whom Malik alludes to in his letter to al-Laith ibn Sa®d
and whom he desc:ibes as having followed the Prophet more
closely than anyone else in his community [ ‘'ummahl. Malik
states in that letter how these prominent Companions would
follow what they had learned from the Prophet, how they would
inquire of other Companions about that of which they had no
knowledge, and how they would perform ijtihdd in other mat-

ters on the basis of their knowledge and their recent exper-

jence with the Prophet.>

l5ee above, pp. 161-170. 2SeeAabove“. pp: 656-658.
3see above, pp. 316-317.
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It is unlikely, however, that NM3lik would have regard-
ed these several zathar of Ibn CUmar's actions to be an in-
dication of °ggéi if they did not correspond to Madinan Camal.
Although Malik adds no additional details to the precepts as
set forth in these éﬁhﬁg.,he indicates by placing them in an
Camal chapter that he regards them to reflect a desired norm.
There are, of course, other instances where Malik regards
actions of Ibn ®Umar, other prominent Companions; or even
| the Prophet not to reflect normative behavior, and this ap-
pears to be another illustration of how ®amal is used to
differentiate between reports of normative and non-normative
behavior.l One is reminded in this regard of the quotation

of Ibn al-Qasim in the Mudawwanah in which he makes the Ma-

1ik3 principle clear that legal fexts are not regarded as
having any value in practice unless they'have been éccompan—
ied by Camal.? For Malik it is the non-textual source of
Madinan Camal which is the primary referent in evaluating,

interpreting, or setting aside the textual sources of law.

5, Alx:s Washing. the Bodies of
. Martyrs before Their Burial

Malik cites an 'athar which states that Umar ibn
al-Kha}ta@b's body was washed, shrouded, prayed upon,
and then buried and that he died a martyr [shahid].
Malik states after this 'athar that it is the sunnah
that martyrs who die on the battlefield before their
bodies can be rescued are buried in the clothing in
which they died; their bodies are not washed, and fun-

lsee above, 465-474,
23ee above, pp. 180-181.



666
eral prayers are not said for them. M3lik states that
he has heard report of this from the people of knowledge,
and he adds that the bodies of martyrs who live for what-
ever time God wills after the battle are washed, shroud-
ed, and prayed over, as was the. amal in the case of
cUmar ibn. al-Khajtab.l

| Sa®id ibn al-Musayyab and al-Hasan al-Bagri are re-

ported to have disagreed with this precept. They held that
the bodies of all martyrs; whether they die on or off the
battlefield, are to be washed, shrouded, prayed over, and
buried like anyone else. 'Abil Hanifah held, like Malik,
that the bodies of martyrs who died on the battlefield were |
not to be washed or shrouded; he held, however, that funeral
prayers should be conducted for all..-martyrs.2 According to
al-Baji there was consensus among the ;ggggg' regarding the
correctness of the procedure which was followed in the case
of ®Umar ibn al-Kha}iab, who remained alive for a consider-
able time after receiving the stab wound from which he died
and who had not been wounded in.battle.l

Malik's use of the sunnah term is noteworthy; It is

used for a matter regarding which there had been 31gn1f1cant
differences of opinion, even from the promlnent Madlnan fa- |
gih Sa€id ibn al-Musayyab. Malik gives no indication of
there being local consensus behind this sunnah precept; he
states simply that it is the sunnah but not that it is the

S-XN, for example. It is a sunnah precept, nevertheless,

1Muwattg'..2:463. 2A1-B§ji. 3:210; Ibn Rushd, 11133 (15).

3A1-Ba3ji, 3:1210.
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that was also a part of Camal, as indicated by its.being
included in an Camal chapter. Thus, this would appear to

be another example of a type of Madinan °gg§; for which there
was no local consensus among the people of knowledge in Ma-
dinah. The burial of martyrs on the battlefield, one would
assume, would come under the authority of the 'amir [command-
er] or some other executive authority. It might also be
noted that this sunnah precept is contrary to analogy with
related precepts of law, which--as pointed out earlier--
appears to be a common characteristic of Malik's sunnah terms.l
The bodies of martyrs who die on the battlefield are not,
according to Malik, to be buried in a manner analogous to
people‘who die under other circumstances.

The content of this Camal chapter pertains again. to
rituals that are connected to worship. Similarly, the pre-
cepts in this chapter would appear to ﬁe of the category of
°amal‘nagli. Al-BajI states that the sunnah precept is in
keeping with a hadith, regarded to be authentic, according
to which the Prophet did not wash; shroud, or pray over the
bodies of the martyrs who were killed at the battle of 'U-
l;;ud.2 Malik, however, cites no supporting legal texts but
provides the precept instead from a summary of what he has
heard from the people of knowledge, which is supported by

Camal in turn, and he explains the reason for the difference

lsee above, pp; 576-582. 2Al-BEji, 3:210.
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between the sunnah precept and the procedure which was fol-
lowed in the case of CUmar ibn al-Kha}}ab.

6. Alg: Sacrificing a Sheep
Upon the Birth of a Child

Malik begins the chapter by citing four reports and
ends by elaborating the precept of Cagigah, i.e., the
rite of sacrificing a sheep upon the birth of a child.
The first 'athar reports that CAbd-Allzh ibn SUmar would
always provide a sheep for Cagigah to any member of his
family who asked for it; he would sacrifice one sheep
for each newly born child, whether it was a boy or a
girl. _The second report states that 'Ibrahim ibn al-~
Harithl used to say that it was preferable that Cagligah
be done, even if with only a small bird. The third re-
port relates that Cagigah was performed in the case of
Hasan and Husain, the sons of ©AlI ibn ‘*Abl Talib. The
fourth reports that CUrwah ibn az-Zubair used to perform
Cagigah for each of his children and that he would sac-
rifice one sheep for each boy or girl. Malik then states
the AN regarding Cagigah. One sheep is sacrificed in
CagIgagh for either a boy or a girl. CAgigah is not ob-
ligatory fwajibahl, but the Camal of doing it is desir-

. able [yustababbul, and it is one of the customg ['amr]
which the people among us have always held t0.2 Malik
continues to say that Cagigah is analogous to [bi-man-
zilat] other types of ritual sacrifice; hence, animals
that are one-eyed, emaciated, or sick or which have bro-
ken bones are not acceptable. Neither the meat or hide
of the Cagigah are to be sold. The bones of the ®agigah
may be broken [when it is being cut up after slaughter].
The family performing the Cagigah eats part of the meat
and gives part of it as charity. None of the blood frgm
the Caqigah is to be smeared on the head of the child.

Al-Laith ibn Sa®d and Malik's teacher 'Abu 'z-Zinad

1:1BRAHIM IBN AL-HARITH ibn Khilid at-Taiml al-Qura-
shl was the father of Muhammad ibn ‘'Ibrghim ibn al-Harith, who
transmitted this 'athar to RabiCah.. 'Ibrahim made hijrah to
MadInah with his father, who had migrated to Ethiopia and came
from there to Madinah. Some.of his. brothers and sisters died
in Bthiopia on their way to Madinah after drinking from a stag-
nant, toxic pool. Ibn Hfajar, Al-'Igabah, l:l5.

2Arab_i_cs "Wa hiya min al-‘amr al-ladhl lam yazal
- Calaihi ‘n-nas ®indana."

Muwatta', 21501-502.
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ibn Dhakwa'nl are reported to have held contrary to MElikfs

AN that Cagigah was obligatory [wﬁjibaﬁ] and not merely de-
sirable.? Malik's use of the term AN may reflect this dif-
ference of opinion in Madinah. This would be another instance
of al-Laith ibn Sa®d's disagreeing on a matter about which
the MadInans themselves had disagreed, whereasain.hisjlet-

ter to Malik he describes himself as the closest of followers

to the Madinans in those matters upon which they had reach-

ed consensus.3

Al-Hasan al-Bagrl is reported to have held that Caqi-
- gah is performed in the case of boys but not in the case of
girls; according to Ibn Rushd, this opinion was unique to
al-Hasan. Both aI-Hasan al-Bagrl and his student Qatadah’
are also reported to have held that cbtton should be dipped
in the blood from the Cagigah and that it should be daubed
on the head of the infant.’ Malik holds, of course, that
blood from the ®agigah is not supposed to be put on the head
of the child. It is said that smearing the blood of the
Cagigah on the head of the child was part of the pre-Islam-
ic way of doing ®agigah and was rejected by Islam. Similar-

lsee above, PpP. 63-64, n. 2. 2Az-Zurq5ni, 33420,

3See above, pp. 321-330.

4QATEDAH ibn Di®Emah as-SadiisI (60-118/679-736) was
a younger Successor and student of al-Hasan al-Bagri and sev-
eral other older Successors. He was an important fagih and
Qur'anic commentator. Qatadah was also known for his know-
ledge of Arabic poetry, genealogy, and history. Sezgin, 1:13l.

5Tbn Rushd, (Istiqamah), 1:449-450.
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1y, it is said that the permission to break the bones of the
Cagigah after it had been slaughtered constituted a rejection
of the pre-Islamic practice of CagIgah, according to which
the meat had to be:severed at the joints and no bones could
be broken. The reason for this, as az-Zurqani indicates,

was probably because the pre-Islamic Arabs looked upon break-
ing the bones as an ill omen for the child's health and safe-
ty.1 '

Ash-Shaibanl states in his recension of the Muwatia’
that cagigah was a pre-Islamic custom which had been prac-
ticed during the first part of the Prophet's career but was
later abrogated. He then states that the ©Id of sacrifice
[CId al-'adhd; the second cId] abrogated all types of sacri-
flce that had been before it; the fast of Ramagan abrogated
all types of fasting that had preceded it; ghusl al-janabah--
a type of bath one gives oneself after sexual relations with
one's marital partner--abrogated all preceding rites of bath-
ing; and zakah abrogated the types of charity which had pre-
ceded it.2 Somewhat similarly, 'Abli Hanifah is said to have
held that Sagigah was neither obligatory nor a part of the
sunnah. He held, rather, that it is something one is permit-

ted to do voluntarily [tatawwu®l, and, unlike Malik, he held

that one should sacrifice two sheep for a boy and one for a

© lpgogurqani, 3:420; al-Baji, 31103 104; Ibn Rushd,
(Istigamah), ls449-450.

2Ash~Sha1ban1. Muwatta' 0y Do 226.
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girl, which is supported by certain hadith which report the
Prophet having sacrificgd two sheep each for Hasan and Husain;l
Again the precept in this Camal chapter is a matter

of ritual,and it is‘of the category of Camal nagli. It is
a pre-Islamic custom which, as the preceding discussion in-
dicates, had been modified somewhat with the coming of Islam.
Furthermore, Malik cites a hadith just prior to this Camal
chapter which indicates that the Prophet permitted Cagigah,
although he apparently disliked its name because of the con-
nection between it and."cuqﬁq" [disobedience (to God, parents,
etc.)] which comes from the same verbal root. He then cites
two athar which give information about how Fatimah. the Proph-
et's daughter, performed Cagigah in the case of her sons and
daughters, Hasan, Husain, Zainab, and 'Umm Kulthim.Z The
expression that MZlik uses at the end of the ®amal chapter
indicates that ®agigah is a well-established MadInan Camal
with continuity over the past back to the time of the Proph-
et:s "it is one of the customs ['amr] which the people among

" us have always been holding to."

Malik cites several texts in this ®amal chapter which

give some of the details of the AN precept which comes at the
end, such as, for example, the point that Cagigah consists

of one sheep for each child, whether a girl or a boy; Much

‘3a1-BajI, 3:102; az-Zurgani, 3:419; Ibn Rushd, (Isti-
q_amah) » lt##8-449. ’

zmnwatyg': 2:500-501.
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df the informatioh in the AN precept, however, is téken di-
rectly from Camal without any textual references, such as,
for example, the details that the.bones of the Cagiqah may
be broken when it is being cut up and that none of the blood
from the CagIigah is to be put on the head of the child.

The athar which Malik cites just prior to this Camal
chapter state that Fatimah, the daughter of the Prophet,
used to shave off the hair of her children when performing
Cagigah for them and give the weight of their hair in sil-
_ver as charity. By not including these Zthar in the Samal
chapter, Malik is indicating, I believe, that he does not
regard this practice of Fatimah to be part of the normative
Camal of Cagigah.l M3lik has probably drawn this distinc-
tion between these actions which Fajimah is reported to have
done and the actions which ©Abd-Allzh ibn ®Umar and CUrwah
ibn az-Zubair are reported to have done, which are in the
Qggg; chapter; on the basis of his knowledge of the normative
Camal of Madinah. Thus, this would be another example of
Malik's reliance upon the non-textual source of Madinan Camal
to differentiate between legal texts that report normative

actions and texts that report non-normative actions.?

lCompare. for example, the Camal chapter discussed
earlier regarding whether or not having a nosebleed breaks
wudii'. Malik cites reports of actions prior to the ©amal
chapter which he does not regard to be normative, and he in-
cludes the reports of actions which he regards to be norma-
tive in the ©amal chapter. See above, pp. 188-195.

2See above, pp. 436-481.
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Finally, one should note Malikfs use of analogical
reasoning in his discussion of the Camal of ®agIqah. He
states that it is analogous to [bi-manzilat; lit., of the
same status as] other types of ritual sacrifice. He then
states a consequence of that analogy, namely, that animals
which are one-eyed, emaciated, sick or which have broken
bones are not to be used in Cagiqah just as they are not

suitable in other types of ritual sacrifice.

7. Alx: The Size of the
Diyah in Gold and Silver

Malik cites a report which states that SUmar ibn
al-Khat}tab assessed [gawwamal the diyah [indemnitylLfor
manslaughter or murder] at 1000 pieces of gold for peo-
ple who used gold currency [‘'ahl adh-dhahab] and 12,000
pieces of silver for people who used silver currency
[*ahl al-wariql. Malik then explains that the Syrians
and Egyptians are users of gold and the Iraqis are us-
ers of silver. He states that he has heard it trans-
mitted that the diyah is to be given in installments
over three years or four years. He states that the in-
stallment period of three years is the preferable per-
iod to him regarding what he has heard transmitted in
this matter. Finally, Malik states that it is the AMN
that camels are not an acceptable diyah for users of
gold and silver, and gold and silver are not acceptable
diyah's for people who use camels ['zhl al-Camiid; 1it.,
the tent dwellers; i.e., the bedouins]. Similarly, gold
is not an acceptable diyah for users of silver, agd 8il-

_ ver is not an acceptable diyah for users of gold.

There was a difference of opinion between 'Abu Hani-
fah and the Madinans on the size of the silver diyah. 'Abl
Hanifah claimed that CUmar had set it at 10,000 pieces of

silver instead of 12,000. Ash-ShaibEni; as noted earlier,

lMuwatta®, 21850.



674
held that the ratio between gold and silver currencies was
1:10, as in the case of the relationship between the amounts
of gold and silver upon which zakdh is taken; the Madinans
held, on the other hand, that the 1:10 relationship between
gold and silver in zakdh is contrary to analogy and that the
cofrect ratio between gold and silver currencies was 1:1l2,
as reflected in Malik's 'gggg; about ®Umar ibn al-Khattab.l
The difference of opinion between the MadInans and Kufans
in this matter, furthermore, is one in which each side has &-
thar: that-contradict the contentions of the other.

In so far as the AMN precept in this example is con-
cerned, namely, that camels do not constitute an acceptable
diyah for users of gold and silver, and so forth, I have been
unable to find accounts on to ﬁhat extent it was a matter
of agreement or disagreement among the fugaha'. The source
of this AMN precept is not clearly given. It is a precept,
however, which would have probably been articulated after
CUmar ibn al-Khattab had assessed the diyah's for gold and
silver. I think it is unlikely that the relationship between
diyah's. in camels--the diyah in camels is said to be the
only diyah which authentic hadith report the Prophet as hav-
ing set®--and diyah's in gold and silver would have been

made clear at a time when the diyah's in gold and silver

- lsee above, pp. 553-554,and al-BijI, 7:168; az-Zurqani,
53137-139; Ibn Rushd, 2:1248 (8).

2See Muwajia', 2:849 and above citations.
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had not yet been assessed officially; It would appear, there-
fore, that this AMN precépt goes back to the ijtihﬁd of the
Madinan fugah:'. It may well be that it goes back to the
ijtihdad of the Companions and was done after the assessment
of the gold and silver diyah's. Even that, however, is a
matter of speculation and is not clearly indicated in the
text.

Unlike the previous Camal chapters, the precept of
this chapter does not pertain to a ritual of worship; as
mentioned earlier, it is exceptional in that regard.l The
basis.upon which ®Umar ibn al-Khat{ab made his assessment
of the diyah's of gold and silver is also not clear from
the text. Many held that it was the product of Umar's ij-
tihad and was based on the value in terms of gold and sil-
ver of the diyah of camels, which the Prophet had set atl
100 camels. This was to be ash-Shafi®i‘'s opinion also, and
he held for that reason, in contrast to 'Abil Hanifah and
M3alik, that the diyah's of gold and silver are not fixed
amounts but vary with the fluctuation of the value of the

100 camels which make up the camel dixah.2

Some held, however, as al-B3jI indicates, that CUmar's
assessment of the dixah'skof gold and silver had been based
on knowledge which he had from the Prophet and not on the

lsee above, pp. 673-677.

2A1-B§ji. 7:68-69} az-Zurgani, 5:137-139; Ibn Rushd,
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basis of the monetéry value of the diyah of camels. Al-Ba-
j1 adds that there is a hadith which supports this interpre-
tation but that it is no;.regarded as having well-established
authenticity. It would appear likely, however, that both
'Abii HanIfah and Malik regarded the diyah's which ®Umar ibn
al-Kha}tdab established in gold and silver to have been based
on knowledge which he had from the Prophet since neither of
them is reported to have held that the amount of these diyah's
could fluctuate with the market value of camels. Hence, as
al-Baji indicates, they must havé regarded these monetary
diyah's to have been established independently.l In such a
case the Camal regarding the size of the diyah's in gold and
silver would be of the category of camé.l nagli. Neverthe-
less, placing it in that category‘is a matter of'cdnjecture.
and Malik again does not give any apparent indication of
what he regarded the ultimate source of this Camal to have
been. He undoubtedly regarded this Camal to be authorita-
tive, howevef; and one may reflect in that regard on Malik's
~ comments on the authoritativeness of the early caliphs in
his letter to al-Laith ibn Sa®d.?

Finally, Malik indicates in this chapter that he has
heard twb opinions from the Madinan Culama' regarding the
installment periods over which diyah's are to be paid. Some
have told him that it should be a three yéar period, and oth-

1p1-BAjI, 7168. 2See above, pp. 314-321.
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ers have told him that it should be four. Malik then states
that hié preference regarding that which he has heard trans-
mitted in this matter is that it be three years. Since both
of these opinions are included in the ?ggg; chapter, this
would be another inStance of mixed Camal, I believe, as in |
the Camgl chapter on gggp.l In this case, however, the Camal
comes under the authority of the judieciary. Thus, this muét
have been a mixed judicial Camal. Some judges must have hand-
ed down rulings stipulating a three years period, while oth-
er judges stipulated four, or the judges may have alternated
between these stipulated installment periods according to

- the circumstances of the cases that were brought before them.

' Conclusiong

The Affirmative CAmal Terms

Most of the precepts which I analyzed in fhis chap-
ter in connection with which Malik uses affirmative Camal
terms involved differences of opinion between the MadiInans
and Kafans. In the second example of the chapter there was
no difference of opinion among them regarding the precept
which Malik describes as continuous ®amal, namely, that mu-
s3gah may be done on agricultural lands that contain some
open areas, but 'Abl Hanifah, Sufyin ath-Thawri, Ibn 'AbI
Laila, ash-Shaibani, and even the Egyptian al-Laith ibn Sacd

are reported to have disagreed with Malik's analogical rea-

lsee above, pp. 652-656.
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soning in the matter, by means of which he determined what
the maximum amount of the open agricultural land could be
on such properties before mugg@qah would be prohibited.1
The fourth example involved a difference of opinion between
the Madinans, on the one hand, and the Kufans and Bagrans
on the other. The third example involved a difference of
opinion in Madinah and is an example of Madinan ®amal re-
garding which there was no local consensus but which was
QQQQL nevertheless. _In that example I was unable to deter-
mine whether or not there was agreement or disagreement on -
the matter outside MadInah; one might expect, however, that
there was, that is, if ash-Shafi®i's contention is correct
that there was never a difference of opinion on a matter in
Madinah but that there were differences régarding it outside
* Madinah as well.?

The first three affirmative Camal precepts appear to
be of the category of Camal naqli; the first two examples
are instances of Malik's using °ggg;;gggi§ to provide legal
information which is not to be found in the texts which he
cites or for which he cites no legal texts at all. They
pertain fo the realm of Cumiim al-balwd: buying animals and
making farming contracts on agricultural lands. In the first
example Malik indicates that the precept in queétion is sup-
ported by Madinan local consensus and has continuity with

past by citing the term -2zXIb in connection with the affirma-

lsee above, pp. 618-623. 2See ébove. PP. 343-348,



