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the substance of Islamic law may be divided into two dategor-
iess 1) those matteré which constitute ultimate ends in them-
selves [magdgid] and 2) those matters which constitute means
(wasa'ill to those ends. It is the ultimate purposes of the
law which have intrinsic value, as it were, and, hence, it

is the ultimate purposes of the law which are permanent and
unchanging. Those aspects of the law which are means to ends
do not possess intrinsiec valueé on the contrary, they are |
instrumental values which are subordinate to the ultimate
purposes of the law. Hence, they remain legally valid only
as long as they continue to be effective means for securing
the ends for which they weré intended. Those principles like
istibsdn, sadd adh-dhari'i®, and al-magilih al-mursalah which
are meahs of securing basic magdlih and averting mafasid are
such instrumental values. Therefore, legal rulings, proced-
ures, or institutions which grow out of them have no perman-
ence but, as al-Qarafi indicates, remain legitimate only as
long as they continue to be effective means of attaining the
ultimate purposes for which they were originally designed.l

From a theoretical standpoint, therefore, the princi-

ples of istihs3n, sadd adh-dhara'i®, and al-magalih al-mur-

for a stable Islamic society in the midst of complex and un-
precedented challenges. Similarly, he takes examples from
later societies,such as perhaps that of his own late Anda-
lusian Granada, which were faced with unusual domestic and

foreign problems.

lsee above, pp.272-273.
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salah would also require the alteration of types of Camal
which were no longer operable and the development of ap-
propriate counterparts to take their place; In order to main-
tain the equilibrium in. ®amal for which they were intended,

the principles of istihsan. and sadd adh-dharza'i® would re-

quire alteration of those earlier products of istihsdn.and

sadd adh-dhar3'i® which no longer accomplished that end.

The principle of al-magalib al-mursalah would provide the
specific legislation, instruments, and institutions necessary
for building a normative Camal under unprecedented or extra-
ordinary conditions and to provide the mechanism for creat-
ing internal stability and social cohesion, and in those sit-
uationsin which the existence of the society itself is at
stake, al-magalih al-mursalah would provide the resources

to take whatever steps and make whatever sacrifices were nec-
essary to preserve the community, which itself is the matrix

without which a normative Camal cannot develop.

The Use of ®Amal in Conjunction
with Legal Texts ‘

CAmal and CUmim al-Balwal

As mentioned earlier 'Abl Hanifah is said to have re-

jected the implications of isolated hadith whenever they per-
tained to matters of the nature of Cumiim al-balwa and were

not supported by well-established sources of law or recognized

 lFor treatment of the concept of Cumiim al-balwa, see
above, pp. 184-188,
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as valid by the [Kufan] fugathQl I also cited a report ear-
lier which is attributed to M3alik and which, if authentie,
would indicate quite clearly his consciousness of the con-
cept of Cumim al-balwd, although there is no evidence that.
I know of of Milik's having used the term itself.? In Bidz-

yat al-Mujtahid, Ibn Rushd compares Malik's use of Camal in

interpreting hadith to 'Abu Hanifah's application of the con-
cept of Cumim al-balwa and draws the conclusion that both
methods are very cognate.3

CAmal by virtue of the fact that it is the normative
behavior of a society and not an individual has the same at-
tribute of generality with which 'Abli Hanifah is concerned

in the conception of Cumiim al-balwa. Indeed, one could say

that Camal is the concrete manifestation of Cumiim al-balwa,
although, “of course, certain aspects of Camal would be more
general and more frequently repeated than others. The occa-
sions ['asbdb] of precepts embodied in Camal are often.so
common and recur so frequently, according to Ibn Rushd, that

he does not regard it to be reasonable (13 yajuz]l that the

lsee above, pp. 184-185, and appendix 1, below.

23ee above, pp.186-187.

3as pointed out earlier, 'Abu Zahrah holds that there
is consensus among Maliki legal theorists that the legal im-
plications of isolated hadith will be reje¢ted whenever they
pertain to matters of Cumim al-balwa and are not supported
by other :sources of law--of which, of course, Madinan Camal
would be a primary source. He cites illusirations of such
types of precepts and also believes that Malik's refusal to
transmit hadith that no one else was known to have transmit-
ted and which had unusual implications reflects a parallel

concern; see above, pp.185-186.
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people of Madinah should have forgotien, distorted, or inten-
tionally have put them aside during the generations prior to
M3alik. In general, therefore, Ibn Rushd regards Malik's re-
liance upon Camal as legitimate and is also of the opinioen
that Madinan Camal constituted a surer criterion by"which to
interpret hadith than the Kufan tradition upon wh%ch 'Abu
Hanifah relied, primarily because Ibn Rushd has greater con-
fidence in the integrity of the Madinan community and the
liklihood that they would have preserved their Camal intact.’

When the legal implications of a hadith are in confor-
mity with Madinan Camal, Ibn Rushd continues, there is a high
On the other hand, when the legal implications of a hadith
are contrary to Camal it is much less likely [i.e., there |
is ¢a®f zann] that those implications are a valid part of
Islamic law. Thus. when the implications of a hadith are
contrary to Camal, Ibn Rushd generally regards that to be
an indication that the hadith was abrogated, that there has
been something wrong with the transmission of the hadith,
or that for some other reasons the legal implications of the
hadith are not legally binding. Nevertheless, Ibn Rushd does
not believe that it is categorically valid to.réject the im-
plications of well-established isolated hadIth in all cases in

which they are contrary to Madinan Camal. He holds, rather,

1see Ibn Rushd, 1:102 (7); cf., 11140 (29).
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that the reliability of Camal in such cases depends on to
what extent the matter in question is of the nature of Cumim
al-balwia. He conciudes that Camal is a sufficiently conclu-
sive criterion in terms of which to reject contrary, well-
established.hggigg when they pertain to matters that are clear-
ly of the nature of CyumEm al-balwa, while he believes that
Camal is not a sufficiently conclusive reference in matters
that are of a rarer and more unusual nature and, hénce; do

not pertain directly to Sumiim al-balwd.t

Camal in Conjunction’with
Supporting Legal Texts

CAmal supported by authentic corroborating hadith is
of the category of what later theorists termed to be Camal
naqli, which they deemed to be the most authoritative type
of MadInan ®amal because of its direct connection with Proph-
etic authority. The most conclusive type of Camal nagli,
according to the opinions of Ibn Rushd, CIyad, and ash-Shi-
$ibI, is that which is supported by conforming hadIth--as
opposed to those types of Camal nagll for which there were
no padith, regarding which there were contrary nggigg; and

so on. Ibn Rushd has referred to this type of ¢amal in the

preceding discussion'on Camal and Cumiim al-balwa and states
that he holds that there is very high probability that such

types of Camal are valid. Ash-Shatibl refers to those types

17pn Rushd, 1:102 (15).
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of Camal which are confirmed by authentic hadith as "as-sun-
nah al-muttabaCah wa 'g-giri} al-mustaqim" [that 522222 which
has been followed‘(adhered to; complied with) and the straight
wayl. Ash-Sha@}ibl identifies this type of ®amal in his dis-
cussion of the implications of the normativeness of Camal in
connection with the non-normativeness of certain aspects of

the Prophet's reported behavior. The term as-sunnah al-mut-

tabaCah--which reminds one of 'Abd Yusuf's as-sunnah al-maC-
rifah [the well-known sunnah] and similar expressions he us-
esl--indicates how, according to ash-Shatibi's conception
of Camal, the conformity of Camal and hadith is a sure demon-
stration that the legal implications of those hadith were in-
tended to be normative. Hence, ash-Sha}ibI regards the author-
ity of this type of Camal to be very great and holds that it
is incumbent upon the Islamic community as a whole to follow
it.2 |

MZlik often cites hadith and Zthdr in the Muwatfa' which
are in conformity with MadInan Camal and indicate the contin-
uity of the precept in question. As pointed out earlier,
precepts in conjunction with which Malik uses the term -zAIDb
["wa h3dh3 'l-'amr al-ladhI lam yazal Calaihi 'ahl al-®ilm
bi-baladin3"] are offen"aceompanied by such cpiroborating

hadith.3 'Abi Zahrah points out, furthermore, that when iso-

1see above, pp.202-204.

zAsh-Shatibi, Al-Muwafagat, 3:56; for CIyad on the con-
formity of Camal and hadith, see, CIyag, 1:70-71.

3see above, pp. 397-398.
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lated hadith are in conformity with Madinan ®amal, they are
no longer regarded to be of the category of isolated hadith
in MalikI legal théory;l about which I will say more short-
ly in the discussion of MadInan ®amal as the semantic context
for hadith and the criterion: by which early mupaddith's may

have determined what it was necessary to transmit and what

it was not.

One of the most exﬁlicit statements I have found per-
taining to Malik's use of Camal as a criterion against which
~ to evaluate hadith is the citation I have taken from Ibn al-
Qisim in the Mudawwanah. In this citation, Ibn al-Qisim makes
very clear how authoritative the reference of Camal was deemed
to be and how important it was that hadith be in conformity
with Camal in order to be regarded as valid sources of law:

This has come down [to us], and if this hadith had
been accompanied by Camal such that that [practice] would
have reached those whom we met during our lifetimes and
from whom we received [our learning] and those whom they
had met during their lifetimes, it would indeed be cor-
rect to follow it. . . .

« « « Rather, Camal is set down in accordance wit
those [hadith] which have been accompanied by the prac-
tices ['aCmal] (of the earlier generations] and which had
been followed by the Companions of the Prophet, who were
his followers; and similarly the Successors followed them
in like manner without regarding that which had come down
and been transmitted to have been fabricated or reject-
ing them outright.

Thus, that is passed over which has been passed ov-
er in Camal, and it is not regarded to have been fabri-
cated. But Camal is put into practice in accordance with

lsee 'Ab@ Zahrah, Malik, p. 305, and above, p. 179.
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that which has [long] been practiced as camal, and it
is regarded to be certainly authentic.l

Camal in Conjunction with
Contrary Legal Texts

The preceding citation from Ibn al-Qasim indicates
explicitly that padIth that were contrary to Madinan Camal
were not regarded to be valid sources of law in the Madinan
school; it is important to note, however, that such hadith
are not necessarily regarded as having been fabricated, a
point which Ibn al-Qasim stresses repeatedly; I have given
other citations as well to indicate that Malik and Ibn al=-
Qasim did not necessarily question the authenticity of ha-
dith which were contrary to cggg;.z According to Ibn CAbd-
al-Barr, as pointed out éarlier, the majority of the Malikis
reject musnad and mursal hadith whenever they are contrary
to cggg;.B Al-Qagi °Iy5d draws a distinction, however, be-
tween whether or not the Camal which is contrary to a given
hadith is Camal nagli or Camal which resulted from ijtih&d,
and he states that the majority of the Malikis have held that
authentic isolated hadith take precedence over Madinan Camal,
whenever the ©amal to which they are contrary is one which
resulted from ijtihid.“ AshQShatibi. however, would not agree
with CIyad, according to my understanding of ash-Sha}ibi's

treatment of Camal, for--as will be seen later in this cﬁap—

lsee above, pp. 180-181, 25ee above, p. 173.
3See above; p.160.  “eIyag, 1:71.
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ter in the discussion of hadith for which there is no corres-
ponding Camal--ash-Sha}ibl holds that it is not valid to put
the legal implications of such hadith into practice in the
absence of supporting Camal, which is essentially Ibn al-Qa-

sim's position as well;l

Caomal indicates abrogation

When there is true contradiction between the legal
implications of a hadith of accepted authenticity and the
Camal of MadiInah, that contradiction is generally taken to
be an indication that the legal content of the hadith had
been abrogated and that the corresponding abrogating pre-
cept is that which is embodied in ©amal. Theoretically speak-
ing, abrogating types of Camal would have to be of the cate-
gory of Camal naqli, since the abrogation of established pre-
cepts rests on Prophetic aufﬁority.

Ibn Paimiyah refers to this usage of ®amal as a basis
by which to determine between abrogated precepts of law and
their abrogating counterparts.2 and a few of the ®amal pre-
cepts whiech I have studied in my analysis of Malik's termin-
ology are apparently examples of Camal being used to indieate
abrogation. Ash-Sha}ibl cites examples of hggigﬂ in Al-Mu-
wafagat which the MadInans have held to be ébrdgated by ref-
erence to Camal. He points out that just as there are Qur-

‘anic verses which clearly abrogate others so there were ha-

lsee above, pp. 509-514., 23ee above, p. 366.
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dith which abrogated the precepts contained in other hadith.
It is, of course, necessary for the mujtahid to distinguish‘
between these two categories; nevertheless, ash-Sha}ibi con-
tinues, it is often #ery difficult on the basis of textual
evidence alone to determine conclusively which hadith was
abrogating and which abrogated. He cites a statement attri-
buted to Milik's teacher Ibn Shihdb az-ZuhrI, according to
which he states that the fuqaha' have often been incapable
of determining which of the Prophet's hadith fell in each
of these two categories. Ash-ShE?ibi continues to say, how-
ever, that Malik's reliance upon Camal made the matter of
distinguishing between abrogated and abrogating hadith rel-

atively easy for him,1

Athar [reports about the Companions], it should be
pointed out, can be used to indicate abrogation in a manner
very similar to the use of Camal for that purpose. The use
of athar as a reference against which to interpret hadith and
as an independent source of Islamic law--which is part of the
legal theory of the MalikI, Hanafil, and Hanball schools?--
| is, in fact, only slightly differént than using Camal for
the same purposes. By looking to the athar of the early com-

munity, one sees the remnants of the Camal of the generation

in which the Companions lived. By studying the legal behav-

1psh-Sha$ibdI, Al-Muwdfagit, 3:69-70.
23ee above, pp. 161-169.
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ior of the Companions in the post-Prophetic period, therefore,
one can get a clear picture of which precepts théy regarded
to still be binding upon themselves and which they did not.

Malik makes frequent use of athar throughout the Muwapta's

I have noted, however, that the use to which Malik puts athar

is especially prominent in some of the Camal chapters. 1In
the ®amal chapter on the ceremony of ©agIaah, for example,
Malik's use of athar is interesting in light of the fact that
gome KuUfans had claimed, contrary to Madinan Camal, that the
practice of Cagigah was one of the pre-Islamic customs which
had been abrogated. Malik makes it quite explicit, however,
that the custom of ®agIgah is part of the continuous Camal
of Madihah since the days of the Prophet; as if to confirm
thig further, he cites §§h§g in that chapter which indicate
that cagigah was performed for each of the Prophet's grand-
children, that the Companion.Ibn ®Umar saw to it that Caql-
gah was performed for the newly born children of his extend-
ed family, and that the prominent Madinan Successor CUrwah
ibn az-Zubair also saw to it that ¢agigah was habitually per-

formed. Thus, for Mdlik, there can be no question of Cagi-

qah's having been abrogated.l

®Amal distinguishes between desired
norms and exceptional behavior

_ As indicated .in the initial discussion on thé norma-

lgee below, pp. 687, 5603 cf., 646,
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.tiveness of Camal, it is possible for reported texts to be
contrary to Camal without that contrariness being proof of

the lack of authenticity of either. Indeed, when placed in
their proper historical context from which they have sometimes
been isolated by the process of transmission, such contrary
reports may not contradict the normative Camal at all. As

I have indicated, ash-Sha}ibl gives considerable attention

to the nature of ambiguity in authentically reported texts.

He states, for example, that it is in the nature of gzghir
statements~--statements which have certain obvious implications
but also contain some eiement of ambiguity--to lead to appar-
ent contradiction when taken~out of context; he holds;'in.
fact, that one of the most fundamental characteristics of
literalist [gzgahiriI] and esoteric [pé?;gi] heresies has been
that they set forth their teachings on the basis of reports

and statements which have been taken out of context.l

| Thus, one of the primary functions of Camal with le-
gal texts, according tb ash-ShE;ibi, is that it serves as
a criterion by which to remove the implicit ambiguities of
texts and to distinguish between the normative ana the excep-
tional.?2 The method of using Camal in this manner is, again,
| very clear in the citation from Ibn al-Qasim in the Mudawwan-

ah. For although Ibn al-Qasim is not sure how to account for

1see ash-Shafibi, Al-Muwafagat, 3:76 90-91, 352, 408-
409; and above, pp. 176-178, 189, 223-22#. 436-448,

25ee above, pp. 178, 448.
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the ambiguities in some of the texts he refers to~--the authen-
ticity of which he does not doubt--there is no question in
his mind that it is Camal and not those contrary implicétions
which is to be followed.

Although Camal and Zthar serve essentially the same
function. in distinguishing between abrogated and unabrogated
legal texts, i.e., texts in which there is true contradiction--
I do not believe that this is exactly the case with regard
to the use of Camal as a criterion by which to distinguish
between normative and non-normative hadith. On the contrary,
normative and exceptional matters can.be confused with each
other in Athar jusf as they éan be in hadith. For the ambi-
-guities of hadith in this regard are ambiguities which are
implicit in the nature of reported texts--regardless of whom
they perfain“to--when they are removed froﬁ their historical
contexts. ‘

Thus, the non-normative behavior of a Companion can
be reported along with reports of his normative behavior,
just as a statement that Companion made, which was originally
quite clear, may be rendered ambiguous by a process of trans-
mission which fails to report sufficient additional informa-
tion so that the context and.scope of the statement are clear.

In my analysis of Malik's terminology in the Muwatta'

I have found examples in which it appears that Malik has re-
lied upon the non-textual source of Madinan gggg; to distin-

guish between normative and non-normative hadith and athar
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which it would be difficult to distinguish between on the
basis of textual information alone.,l In the case of ®agiqah,
for example, Malik places normative éﬁhgg--i.e;, athar which
report normative behavior with regard to the performance of
Cagigah--in the Camal chapter, while placing thelnon-norma-
tive athar which report the custom of Fitimaﬁ of shaving off
the hair of her children during the ceremony of Cagigah, weigh-
ing it, and giving that weight in silver as charity outside
the °gggl chapter. On the basis of the texts of these athar
alone, however, one would not be able to determine which of

the actions reported in them were normative and which of them

were not.2

The following are examples of athar taken from the
Muwatta' which are contrary to normative Camal and illustrate
well, I believe, how the ambiguities between normativeness

and non-normativeness cah pertain to athar just as they per-
tain to hadith. Malik cites an 'athar which reports how .Ibn
®Umar used to perform ghusl [a bath which removes the state
of ritual impurityl; in general, the actions reported in this
'‘athar reflect the normative manner in which ghusl is to De
performed. The ‘'athar also reports, however, that it was

Ibn CUmar's habit to sprinkle water in his eyes while perform-

ing ghusl;3 In most transmissions of the Muwatta', according

lsee below, pp. 588, 630-631, 661, 665, 672, 674,
7523 cf., 591.

236e below, pp. 671-672. " 3muwattg'; 14445,



Lol

$o Ibn CAbd-al-Barr, except'for the tranémission of Yahya ibn
Yahyd M&lik adds the clarification after this 'athar that
Ibn CUmar's habit of sprinkling water in his eyes while per-
forming ghusl is an exception %o cgmgl;. Ibn SAbd-al-Barr com-
ments further that Tbn. CUmar's habit of doing this is an in-
stance of one of his eccentricities [ghadhd'idh] which he
did because of his piety [wara®] and which no one else is
known to have imitated him in doing.l Ash-Shaibani affirms
that the people of MadInah did not regard Ibn CUmar's habit
as being a part of their Camal but merely as a personal ha-
bit of his; he points out that 'AbU Hanifah and the majority
of fugaha' are in agreement with the Madinans on:this-matter.2

On the basis of the material presented in the text alone,
however, one would not be able to isolate this habit of Ibn
®Ymar as personal and non-normative from the other actions
reported in the ‘athar which are normative in accordance with
MadTInan Camal. Such a distinction, however, can. be easily
made when the content of the report is examined against the
normative, non-textual tradition of Camal. It might also
be noted that this 'athar--although it gives no explicit in-
dication to that effect--is reporting Ibn SUmar's private
behavior and not his public example; For it is to be presumed

that he generally bathed himself in private and not in pub-

lcited by az-Zurqgani, l:134. |
2psh-Shaibani, Hujjah, 13158, and idem, Muwatta', p. 45.
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lic. Thus, Ibn °Umarfs eccentricity of sprinkling water in
his eyes was not done'repeatedly in the view of the publiec,
'Such that it would have been likely that those of them who
knew no better would begin to assume that one must sprinkle
water in one's eyes while performing ggggi.l Never£heless.
such a distinction between private and public behavior which
Ibn ®Umar would have been able to observe in his own manner
of living can be lost, as it is in this example, once his pri-
vate behavior is transmitted in the form of a report. At
that time, something which he himself may have consciously
“kept as private is made public, while--as again in the case
of this ‘athar--no expliecit indication is given thaf the re-
port pertains to private behavior and, hence, may include as-
pects which were not intended to be normative. A

Malik cites another 'athar according to which a cer-
tain early Successor, 'Abd CAbd-All3h ag-Sanibihi,? who men-
tions in the report that he first came to Madinah during the

caliphate of 'Abl Bakr, states that he once prayed the even-

1Cf., above, pp. 188-195,

2'ABU CABD-ALLAH CAbd-ar-Rahmdn ibn ®Usailah ibn CAsl-
ibn CAssdl AS-SANABIHI (d. between 70 and 80/689 and 699) came
to Madinah to see the Prophet but arrived, according to re-
ports, five to six days after the Prophet had died. He trans-
mits reports from and about 'Abu Bakr, ®Umar ibn al-Khattab,
MuCadh ibn Jabal, and other prominent Companions and also
transmits paditg from them. Ag-$anabihl was regarded among
the mubaddith's as having been a reliable [thigah] transmit-
ter. He later settled in Syria and also partook in the con-
quest of Egypt. It is also reported that ag-Sanabihl became
a close friend of the 'Umayyad caliph CAbd-al-Malik ibn Mar-
wan. Ibn Hajar, TahdhIb, 6:229-230.
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ing [maghrib] prayer directly behind the caliph 'Abi Bakr,
{who was leading the prayerJQ He mentions what 'Abd Bakr
recited during the first two rak®ah's of the prayer, which
are recited aloud,and then says:
« o« « When he stood up for the third [rak®ahl, [which

is recited silently,] I came up from behind him and got
so close that my cloak almost touched his. I heard him

recite ‘'Umm al-Qur'an [the opening. surah, which is re-

cited in each rak®ahl] and then this verse, "Our Lord,

let our hearts not go astray after You have granted us

guidance, but bestow upon us mercy from Your Own pres-

ence: Verily, You are the One Who bestows benefaction

(2l-Wahh3bl."1
Malik states in a report in the Mudawwanah that he does not
regard it .to be a part of Camal that one recite the verse
which as-sénabibi mentions in this 'athar during the third
rak®ah of the evening prayer after recitation of 'Umm al-
Qur'é'm.2

This 'athar illustrates how through the process of

transmission® types of behavior which are essentially private
or isolated are made public and may even be given the appear-
ance of being normative. This 'athar is perhaps somewhat
exceptional, however, in that aé-$an§bihi gives enough cir-
cumstantial detail that one can place the 'athar in context,
which might not be done so easgily if, for éxample. he would

have simply reported, "'Abl Bakr did such and such or would.

do such and such,"” which is so frequently the style of such reparts.

IMuwatta', 1:79; the verse is Qur'adn, 3:7.

2Mudawwanah, 1:68 (10).
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Much about the behavior reported in the ‘'athar is ir-
regular. ‘'Abu Bakr had been reciting the verse to himself;
thus, it was not expected that others would perceive that he
was doing if and imitate him themselves, possibly making it
part of their Camal for praying the evening prayer. Ag-Sana-
bihi's act of coming up behind 'Abu Bakr during the prayer
and getting so close to him that he could hear what °'Abi Bakr
was Feciting to himself is also irregular behavior. In this
report, therefore, ag-Janabihi almost by stealth, as it were,
has learned infprmation pertaining to the private dimension
of 'AbG Bakr's behavior as opposed to his normative public
example--information, at that, which 'Abu Bakr had made no
effort to disclose. By fhe process of transmission, 'Abd
Bakr's act takes on a notoriety which he probably did not
intend it to have; it is apparently for this reason. that Ma-
1ik indicates that it constitutes exceptional behavior and
not a desired norm, attempting thereby to keep that which
should be normative, according to Malik, frbm being confused
with that which should not be.

CAmal na 11 _in the
absence of hadith

At several instances during my analysis of Malik's
terminology in the Muwé??é‘. I have found Camal precepté which
were probably of thé categéry'of cémai hégli--camal.which

went back to the Prophetic period and was regarded as hav-
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ing had the tacit or explicit support of the Prophet--yet
regarding which I found evidence of very few if any hggigh
having been transmitted and which were not supported by oth-
er textual sources of Islamic law. In several other instan-
ces of camal.naglI' the pertinent hadith or other texts which
support the precept are general and do not provide the full
scope of the precept in question or the elaborate details
of how it is implemented--information which Malik provides
by reference to the non-textual tradition of MadInan Cama1.l
The use of the term Camal nagli--literally, a type of Camal
which "transmits" precepts, etc.-~is appropriate for such
types of Camal in view of the scarcity or cqmplete lack of
supporting or contrary hadith in the pre- or post-Shafi®I
periods, since it is, indeed, the legal source of Camal in
such cases which is the vehicle of transmission and the pri-
mary source of law,

I have also referred at several points to the criti-
cisms 6f 'AbG Yusuf, ash-Shaibani, and ash-Shafi®I who insis-
ted that there be corroborating texts to verify the content
of Madinan Camal precepts'before they would regard them to
be authoritative. It is clear from some of these citations
that the MadInans, in fact, did not possess such texts, and--

in the words of ash-Shaibani--for the Madinans to follow their

_ lgee below, pp. 553, 556, 60k-605, 599-600, 606-608,
618, 622, 660, 750, 753-754, 562, 574, 655-656.
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Camal in the absence of texts is tantamount to following gzann
[conjecturel. Similarly, although aéh-shafici acknowledges
the presence of conjecture in isolated iegal texts, he rea-
sons that it is much more sinful to err by virtue of follow-

ing no texts at all than it is to err by virtue of the conjec~-

ture in texts.l

Such insistence upon explicit supporting texts stands
in contrast to the attitudes of Malik and al-Laith ibn Sa®d
toward ©amal, who are confident of its continuity and the in-
tegrity of its tradition. It is also contrary to the atti-
tude Ofucircumspection.which Malik exercised toward hadith,
according to which he took more into consideration than mere-
ly the authenticity of the transmission. Although he took
pride in having received his hadith only from the best qual-
ified and most reputable Madinan ®ulama', Malik is reported
to have said that he would be a fool if he transmitied to the
people everything which had béen fransmitted to him. He is
said to have regretted having transmitted much of which he
had already transmitted and to have been willing to discard
a hadith altogether whenever he felt it would be unwise to
transmit it.2 I have referred earlier to the caution the
Madinans exercised toward isolated hadith in particular, which

is exemplified by the statement attributed to Rabi®ah, accord-

1see above, pp. 339, 218-219, 300, 332, 341-355;
cf., below, pp. 578-579,

2See above, pp; 76-85, 311-331, |
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ing to which RabiCah indicateé how. much more authoritative
than isolated hadith he regards Madinan ©amal to be and in
which he expresses his conviction that to follow such isolat-
ed hadith instead of Camal would distort the sunnah.l

Malik's position regarding the authority of Camal in
matters regarding which there were no supporting hadith is
set forth éxplicitly in some of the reports attributed to
him which I have cited. He acknowledges the absence of ha-
dith regarding certain types of Camal but also asserts that
he does not regard hadith as being necessary in such matters
because of the conclusiveness of Camal. MNAlik then insists
that.he regards Madinan ®amal to be more authoritative than
hadith in such matters.? Such an attitude regarding the author-
ity of Camal in the absence of legal texts is consistent with
the number of times in the Muwatta', which I have just refer-
red to above, in which M3lik relies exclusively on Camal to
set forth and elaborate legal precepts. Thus, the positions
of Malik and 'AbU Yusuf, ash-Shaibani, and ash-Shafi®i regard-
ing the role of legal texts as sources of law constitute very
fundamentally different positions in legal theory.

The possible effects of Cgmal
on the transmission of hadith

In his work "JimiC al-CIlm" ash-Shafi®I indicates that

all Culam3' agree that God has made it obligatory upon them

lsee above, pp.173-174, 341-343.
2See avove, Dp. 420-421.
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and upon: all Muslims to follow the gunnah of the Prophet.
Ash-5hafi®I's point of difference is not that he regards the
Prophet's sunnah to be authoritative while other fugaha' of
his generétion.and earlier did not; rather, it is a ﬁoint of
difference regarding the means by which one should determine
what the content of the'gggggg was. Ash-Shafi®i's distinec-
tive contention in this regard is that explicit legal texts
(*al-khabar Can Raslil-Al113h"] are the only'legifimate means
by which to determine the content of the gunnah, and such le-
gal texts include for ash-ShafiI, of course, formally authen-
tic, isolated hadith (khabar .al-infirgd].l Insistence upon
exclusive reliance upon textual references as the only legit-
imate sources of Islamic law implies certain assumbtions about
the nature and quality of tﬁe transmission of‘pggiﬁg and what-
ever other textual sources one restricts oneself to. The most
central of these assumptions in the case of ash-Shafi®i's
reasoning, I believe, is the assumption: that the authentic,
legal texts upon which he relies constitute a sufficiently
clear and comprehensive representétion of the content, scope,
and purpose of all Prophetic legislation.

This premise that hadith convey a comprehensive pic-
ture of the Prophetic gunnah is clearly set forth, for exam-
ple, in ash-Shafi®i's Risdlah. Early in that work, ash-Shi-

£i®I contends that one may determine the entire, authentic

lsee ash-Shafi®i, "Jimd¢ al-CIlm," pp. 250-251, and
See above' pp. 3‘"’1"356, 179-178. 216-226-
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content of the Prophet's sunnah by collecting the hadith of
all of the qualified °g;gg§f. Ash-Shafi®I contends that none
.of them has knowledge of all aspects of tﬁe sunnah himself
but that what one of them does not have knowledge of, anoth-
er of them will. He compares the knowledge which the Cula-
ma' have of the sunnah to the knowledge which the Arabs as
a people have of the Arabic language. There are no Arabs,
he holds, who have mastered the Arabie language in its en-
_tirety and understand, for example, all of its vocabulary.
Nevertheless, the knowledge which some of them possess com-
pensates for what others of them are ignorant of and vice
versa. Ash-Shafi®I claims that knowledge of the Arabic lan-
guage is much greater, however, among the generality of Arabs
than: the knowledge of the sunnah is among the generality of
the Culamda'. He concludes that the only means by which one
can come to know the entirety of the sunnah is by collecting

the hadIth of all of the qualified Culama'.l

For ash-ShafiI, therefore, the content of the sunnah
is something which is not yet completely known and the full
scope of which remains to be discovered--almost two centur-
ies after the Prophet's life. Yet, although he believes that
none of the ®ulam3’ possesses complete knowledge of the sun-
nah in terms of the hadith which they transmit, he is confi-

- dent that there are no parts of the sunnah which have escaped

1Ash-Shafi®I, Ar-Ris@lah, pp. 42-4k.
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documentation in hadith entirely. Ash-Shafi®i does not reach
the conclusion that no parts of the sunnah have escaped docu-
mentation in hadith on the basis of empirical investigation,
which would be impossible without possessing a criterion of
sunnah independent of hadith with which one could compare
what is contained in hadith, but by deduction from Qur'anic
verses and the like which indicate that God has not left man
at liberty to follow his whims, that God will protect the gui-
dance He has sent and not allow it to be loét, and so forth.l
Such deductions, however, assume that hadith constitute the
sole vehicle by which the sunnah was transmitted; in which case
preservation of the sunnah becomes tantamount to the preser-
vation: of hadith.

It might be pointed out, furthermore, that ash-Shafi-
€I does not address himself in the above discussion to differ-
ences between a normative sunnah of the Prophet and the min-
ute details of the Prophet's reported behavior and statements,
which included normative and non-normative aspects; There
are only certain aspects of the Arabic language, fof example,
which no Arabs in ash-ShafiCi's time would have mastered com-
pletely, and those would have been exceptional parts of the
language--rare words, unusual expressions, and the like. As
for the normative aspects of the language, the basic core

of poetic language, and so forth--it is to be expected that

lcr., for example, ash-Shafi®i, Ar~-Risdlah, pp. 152-
271.
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many Arabs, especially those who were knowledgeable of the
language and its poetic traditon, would have been completely
conversant with them. The details and rarities which such
persons would not have known would have been. relatively insig-
nificant in comparison with what they did know. Furthermore,
they would have been able to identify those details of the
language with which they were not acquainted as being unus-
ual and non-normative by comparison with the broad tradition
.of Arabic with which they were familiar. |
Similarly, when one conceives of the sunnah as an es-
sentially normative type of behavior which the Prophet--him-
self an easily accessible public person who cultivated close
ties between himself and his followers-—sét over a period
of many years, one would expect that there were Companions
of his who became fully conversant with his sunnah and were
~+&ble to distinguish between what aspects of the Prophet’s
behavior were customary and which were not. Indeed, the no-
tion that the Prophet was successful in transmitting the full
scope of his sunnah to the community of his immediate follow-
ers is one of the key presumptions underlying Malik's concep-
tion of the Madinan community and its normative Camal. Ac-
cording to this conception, thoge aspects of the Prophet's
teaching and behavior which he intended %o be desired norms
for his followers became their desired norms and, hence, what
'"Abli YGsuf refers to as the well-known. sunnah: that criter-

ion by which one who was familiar with it could distinguish
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between what was standard and what was exceptional regarding
the reports attributed to the Prophet.

In addition to this, however, ash-Shafi®i's convietion
that all aspects of the Prophet's sunnah and legislative ac-
tivity had been documented in hadith implies that the first
generations of Muslims recognized it to be a necessity that
they document all aspects of the sunnah in textual form, which
would imply in turn that there were not other methods by which
- knowledge of the sunnah could be transmitted and preserved.
In the report attributed to Milik which I cited earlier and
according_to which Malik defended his reliance upon Camal
regarding how the 'adhan is supposed to be called, Malik is
reported to have said, "In such matters do you need 'so and
so transmitting on the aﬁthority of so and so'? On the con-
trary, we regard this to be sounder than bggiig."l The his-
torical question which arises in.conjunction.With statements
of this nature and the fact that there was a scarcity or com-
plete lack of hadith on:various fundamental parts of Madinan
Camal nagll is the question of to what extent others before -
Malik who were responsible for the selection and transmission
of hggiﬁg also shared the attitude of, "In such matters do
you need 'so and so transmitting on the authority of so and
so'?"

In other words, fundamental and well-established parts

of ®amal may in some cases have been regarded to be so well-

lSee above, ppa420-421.
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known that to transmit hadIth about them would be redundant.
The Prophet!é Companions. for example, did not.learn Islam
through textual materials; onxthe contrary, they learned by
direct‘experience. by witnessing the events which transpired
aroung them and by taking part in informal or semi-formal in-
struction. In the case of some of the prominent Companions
this experience of Islam in the presence of the Prophet last-
ed more than two decades. It was this first generation which
decided which of the authentic hadith that have come down to
us should be transmitted and which of the thousands of things
they must have seen the Prophet do or heard him say need not
be transmitted. The few hundred hadith attributed to Compan-
ions like ®Umar ibn al-Kha}}db, 'Abl Bakr, Zaid ibn Thabit,
MuC3dh ibn Jabal, and the likes of them, even if authentic,
would reflect a very'small'amount of the knowledge these per-
sons would have had.l Consciously or unconsciously, Compan-
ions such as these who did not transmit extensive amountslof
hadith must have had some criterion by which they decided
what was most important for them to transmit. Thus, for such
persons the well-known and well-established ©amal which they
saw around them may have served as such a criterion, and they
"may have felt little need to-transmit hggZEQ about what was
already commonly known: and practiced,'especially regarding

matters about which there may have been no significant disa-

greements in the early period.

lsee above, pp. 166-168.
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Use of Camal in the early perioa as a criterion by
which to defermine what needed to be transmitted is one pos-
sible hypothesis for accounting for the scarcity of hadith
regarding several fundamental precepts of Madinan Camal naqg-
1i., If correct, such a hypothesis might also imply that those
hadith which were transmitted tended to pertain more common-
ly to matters that were not well-known in ©amal than they
did to matters that were well-known. Much of the content
of hadith, therefore, might not have been of a normative na-

ture or to have pertained to Cumiim al-balwi.

Secondly, I pointed out earlier that many of the ha-
g:ig which have been transmitted seem to be predicated on
- Camal in that knowledge of the Camal to which the hadith per-
tains constitutes an important part of the semantic context
or general reference of the hadith. The semantics of many
hadith would appear very aﬁbiguous to persons not already
acquainted with the Camal about which those hadIth are speak-
ing. A person who had no idea of how to make wugii' or per-
form galah might draw any number of conclusions about how
to perform them, if hadTth were the only references that per-
son had.l Similarly, the references of many hadith would be
quite unintelligible and open to conjecture if isolated from
the traditibn.inﬂwhich they were traﬁsmitted, which keeps them
in context, so to speak. Malik cites the following hadith,

for example, which he places in the Camal chapter pertaining

1see above, pp. 298-299.
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to what one is supposed to do at the close of one's prayer
to compensate for errors made whilé praying because of neg-
1igen¢e or forgetfulness [as-sahwl:

« « «» The Messenger of God said, may God bless him and

give him peace, "I forget (or, 'I am made to forget')

in order that I set down a sunnah ["'inni la-'ansa ('aw

'unassda) li-'asunna"j.l
Without reference to something outside this text, however,
such as the tradition of the Madinan Culama'’ who transmitted
it, one would not know what context to put these words in,
and they'might be given a wide variety of interpretations.

~ The hypothesis that ngg; constituted the original
semantic context of hadith offers an explanation for the ap-
parent ambiguity which characterizes the wording of some jha-
dith, when they are interpreted in isolation from Camal. Ac-
cording to this hypothesis, much of the information essential
to the undérstandihg of such texts would have been sufficient-
ly well- known and practiced at the time when the wording
of the hadith was framed. Such hadith, because of the gen-
eral familiarity of their original audience with the subject
matter to which they pertained, would not have been as ambig-
ous initially, and because of this familiarity of the audi-
ence there was no immediate need to include details in the
text of the hadith without which those who lacked a similar

'degree of familiarity would have difficulty discovering the

hadith's intended meaning.

Ipuwatta', 1:100.
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As I have pointed_out; many of the hadith Malik cites
which pertain to °amalvnagli precepts do not convey all of
the legal details that.are a part of those precepts. Malik
usually elaborates such precepts by'referencé to the non-tex-
tual source of Madinan Camal. Assuming that the Camal nag-
11 is authenti§ in such cases and that the additional details
which Malik provides were actually part of the original ®amal
of such precepts, the hggizg.in'these examples have the ap-
pearance of being comments about °gmg;, so to speak, and do
not have the effect of actually transmitting the precepts
themselves. In the case of the Camal regarding making rul-
ings’on the basis of the‘oath of fhe pléintiff supported by
the testimony of a single witness--a precept to which I have
referred several times--the hadith which Malik cites certain-
ly does not transmit thé preert but only provides the com-
ment that the Prophet implemented it during his 1ife.t In
hadith such as thesé. therefore, it appears that Camal con-
stituted the primary frame of reference. The nggzgg. on the
other hand, does not embody the ©gmal precept to which itl;

pertains but only corroborates or adds points of information

regarding it, |

Hadith in the Absence of
Corresponding Types of CAmal

In his discussion of the relationship between °améi

and padith, ash-Shapibi also discusses types of hadith which

1see below, pp. 571-576.
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appear to have certain: legal implications yet regarding which
there was no corresponding Camal which either supported or
explicitly contradicted those implications; He also places
in this category hadith which have certain implications but
regarding which only isolated persons are known to have put
those implications into practice in the first'generations
but for which there was no widespread ®amal. Ash-Sha}ibi's
position, which I will discuss in more detail shortly, is
that such aPparent legal implications in authentically trans-
mitted hadith cannot generally be made a part of Camal in. .
later generations if they were not a part of the widespread
Camal in the first generations.!

Al1-Qad1 CIyag holds a different position than ash-Shi-
$ibi on this matter. He holds that whenever a hadith is au-
thentic--even if it is an isolated hadith and regardless of
whether it was transmitted by Madinan or non-Madinan mubad-
dith's--and there is no corresponding Camal either support-
ing it or contradicting it, then one is obliged to follow
the legal implications of that hadith. CIyad defends the
Malikl school against the critiéisms of those'who. according
to CIyad, have held that Malik and his schoollrefused to fol-
low the implications of hadith unless there was clear support
for those implications in the Camal of Madinah. ®Iyad con-
tends that, on the contrary, the Maliki school only rejects

hadith when they are contradictory to Samal but not when

- LAsh-Sh3}ibI, Al-Muwifaqdt, 3:64-76.
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there is simply no correqupding Camal at al1l.l
Ash-Shatibl contends, on the other hand, that the mere
absence of Camal regarding the apparent legal implications of
padith constitutes itself a contradictory ©amal to those im-
plications. Ash-Shatibi bases this position on the premise
that the'first generations of Islam--with whom the establish-
ment and perpetuation.of Camal began--had comprehensive know-
ledge of the practical demands which Islamic law made of them
and that they were faithful in putting these demands into prac-
tice, i.e., making them ®amal. The Prophet and the Qur'an
had addressed them in their own idiom and in the context of
the circumstances in which they were living; hence, they un-
derstood clearly, according to ash-Shatibi, the semantic im-
plications of the directives and teachings they were given.
Therefore, ash-Sha}ibl continues, when an authentic legal
texts appears to be implying a certain practice which fhe
Companions and the first generations would have been likely
to have put into practice ha@ they understood it to be de-
manded of them and, yet, they did not put those implications
into practice, it follows that something else was intended
by the semantics of that text and it would not be sound to
make an °ggéi of those implications at a later'time.z Ash-

Sha$ibI's use of ®amal in this manner is in keeping with the

lerysg, 1:171-72.
Zpsh-ShapibI, Al-Muwifaqdt, 3173.
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position of Ibn al-Qasim in the Mudawwanah in which he stres-
ses not just that“ngéiig not be contrary to cééél but, in
fact, that they be accompanied by cémgl.l

Ash-ShatibI continues to point out, however, that this
restriction of the legal implications of texts to the Camal
of the first generations of Muslims applies only to those
types of behavior which the first generations would have been
able or likely to perform in the context of the circumstan-
ces in which they were living. Thus, he divides the types
of behavior which the Compénions and the first generations
of Muslims did not do into two categories. There were, first
of all, those sorts of things that wefe mazinnat Camal--i.e.,
the sorts of things which the first generations would have
been expectéd to have put into °gggl had they regarded them
to be valid parts of Islamic law and something which Islam
intehded that they do. It is only legal implications in texts
which fall into this category which one does not put into prac-
tice in a later age if they had not been part of the gggg;
of the first generations. The second category is that of
types of behavior, legal procedures, and so forth that were
not ggzinnatncamal--things which were likely to have been
done--within the context of the circumstances of the age in
which these first generations were living. Matters which

fall into this category, according to ash-Shatibl, must be

evaluated .in:terms of the legal principle of ai-mésiiih al-

lsee above, pp. 179-180,
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mursalah.l If they are found to be in keeping wifh the. dic-
tates and ultimate purposes of Islamic law, they afg desir-
able, and, if they are found to be contrafy to the dictateé
and ultimate purposes of Islamic law, they are unaccep‘table.2
I referred earlier to a statement attributed to Ma-

1lik according to which he rejected the practice of perform-

ing prostrations of gratitude [to God] [sajdat'ash-shukr]
when one meets with some particular good fortune. The ob-

servation was made to Malik that it had been said that 'Abu

Bakr performed this sajdat ash-shukr after his armies achieved

a great wvictory. Malik denies the authenticity of the re-

port and is reported to have replied:

It is a type of misguidance that one hear something
and then say, "This is something regarding which we have
heard nothing to the contrary." . . . Many victories came
to the Messenger of God, may God bless him and give him
peace, and to the Muslims after him. Did you ever hear
of a single one of them prostrating himself?

When something like this comes down to you that has
been part of the experience of the people and took place
right in their midst and yet you have heard nothing about
it from them, then let that. be a sufficient indication
for you. For if it had taken place, it would have been
mentioned, because it is part of the common experience
of the people ['amr an-nias] which took place among them.
So have you heard that anyone prostrated himself? Well,
then, that is the '1Jm When something comes down to
you that you do not recognlze, put it aside.

Ash-Shaibl comments after citing this report that it indicates

that one should rely upon the general Camal of the many and

lsee above;‘pp. 268-275.
2psh-ShatibI, Al-Muwifagdt, 3:7%4.
3see above, pp. 186-187.
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not follow the implications of reports of rarities and unus-
ual actions which have been transmitted ["qala'il ma nuqila
wa nawadir al-'afC€3l"] when the general and widespread Camal

is contrary to them.t

Ash-Shatibl cites and discusses several examples of
hadith and Zthar with legal implications that he regards to
be invalid because of the absence of a significantly widespread
cggg; among the first generations of Muslims in keeping with |
those implications. Among these examples, he refers to ha-
dith which speak of the excellence of ®Ali ibn 'AbI Talib,
the mutual affection between him and the Prophet, and so forth
and are among the proofs which the shi®ah have used to indi-
cate that the Prophet intended the political leadership [al-
'imdmah] of the community to fall to his nephew ®AlI and the
descendants of ®AlI and Fapimah, the Prophet's daughter, in
succeeding generations. Ash-Shafibi holds that the absence
of 9@25; among the Companions in keeping with such implica-
tions and the general consensus of them regarding the caliph-
ates of 'Ab@l Bakr and ®Umar are sufficient indications that, even

if such texts are authentic, they did not have such political

implications.2

lsee above, p. 187. A
2)sh-Shi$ibi, Al-Muwifagdt, 3:71, 64-76.
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PART THREE
CAMAL, IN THE MUWATTA':
AN EXAMINATION OF THE RELATIONSHIP BETWEEN CAMAL
AND MELIK'S TERMINOLOGY IN THE MUWATTA'



CHAPTER VI

) GENERAL COMMENTS ABOUT .MALIK'S TERMINOLOGY

Introduction

The terminology of the Muwatta' is one of the distine-
tive and very interesting characteristics of that book. It
would be of considerable value to the intellectual history
of Islamic law and legal theory if the meaning of Malik's
terminological usages could be disclosed, especially the re-
lationship between them and Madinan Camal. The Muwatta',
as I have indicated elsewhere, is essenfially a source ﬁook
of Madinan ®amal, which makes up for Malik a primary source
of Islamic law.® Malik's terminology in the Muwa}ta' con-
stitutes the most extensive and systematic statement we have
from Malik, which I know of, regarding his conception and

Camal.

evaluation of Madinan

By disclosing what Malik meant to convey to others
by his terminology in the Muwa}ta', one gains insight into
an important part of M3lik's conscious, analytical awareness
of his legal reasoning. As I pointed out earlier, it is
possible for a person to think in a systematié fashion with-

out that person's being conscious of the system in his think-

lsee above, pp.97-107, 304-305.
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ing or being able to articulate it to others. I concluded
from this that in the study of intellectual history there
are two main considerations: 1) the question of whether or
not a thinker was systematic in his thinking and whether or
not that system was consistent and highly developed and 2)
~the question of whether or not the thinker was conscious of
the system in his thinking and able to articulate it to oth-
ers. Furthermore, I concluded that the consideration of
whether or not a thinker was conscious of any system in his
thinking is irrelevant to historical study eicept in so far
as it was communicated to others. For without such commun-
ication the thinker's articulate consciousness remains sub-
jective and is not the proper object of objective historical
study.l Malik's terminological usages in the Muwaita'--re-
gardless of whether or not they constitute a technically
fully develcped}terminology--reflect not only Malik's con-

sciousness but also his attempt to communicate it to others.

Some of the Difficulties in
Studying Malik's Terminology

Malik's terminology in the Muwatta' has not receiv-

ed much attention in modern studies on Malik or Islamic law.
Goldziher and Schacht treat Malik's terms very briefly; Faz-
lur Rahman, Ahmad Hasan, Ansari, and Guraya treat them some-
what more extensively, although not going into detail, and

conclude, as I mentioned earlier, that the various terms

lgee above, pp. 11-20.
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Malik uses are equivalent in meaning.l‘ I have found surpris-
ingly few discussions of Malik's terms in the tra&itional
MalikI works to which I had access. The commentaries of
al-Baji and az-Zurqani on the Muwatta', for example, often
pass over Malik's terms without commenting upon them, their
primary concerns being generally to explain and support the
precepts Malik sets forth. Thus, in working with Malik's
terms I have not had much to rely on in either modern or
traditional works.

In attempting to determine what Malik's tepms mean,
one must first ﬁnderstand the legal precepts with which they
are used. Furthermore, one needs to have knowledge of the
background of those precepts--especially such‘considerations
as whether or not they were points of differenqe between the
Madinan and Kufan schools. One must determine thé source
of the precepts, for example, whether they are part of pre-
Islamic Madinan customs, whether they were instituted by the
Prophet, or whether they resulted from later ijtihad and,
if so, from whose. It is important to know whether or not
the précepts to which Malik subscribes are supported by or
contrary to textual sources of law which Malik would have
been‘likely to have known, whether or not they are cited in
the Mg!gjyg'. Furthermore, it is important to attempt to

determine how these precepts relate to other Madinan precepts,

lgee above, pp. 308-309.
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for example, whether they are analogous to or contrary to
analogy with other precepts to which Malik subscribes.

Trying to discover this background is time-consuming
and sometimes frustrating. For example, Malik is often ret-
icent, setting forth his opinions and the precepts to which
he subscribes with little or no explanation or discussion.
He differs in this regard from ash-Shafi®I, who usually sets
forth his reasoning quite clearly, and to some extent from
'Abu Hanifah as reflected in early Hanafl legal texts, which
tend to classify legal opinions according to the analogies
from which they were deduced or give other indications of
the reasoning behind them.l Even when Malik explains or
discusses precepts, the modern researcher, despite having
knowledge of Classical Arabic, may have great difficulty
in following the discussion or in identifying what the sig-
nificant points of it are, because the modern researcher
is divorced from the semantic context of Malik's discussion.
This semantic context, which Malik shared with those to whom
he transmitted the Muwatita', is constituted by such things
as the culture in which Malik lived, recent historical ex-
periences, and--perhaps most importantly--the familiarity
that he and those specialists for whom the Muwatta' was com-
piled had with Islamic law and the discuésions and contro-

versies of the times.i Even the Madinan Camal, which Malik

lsee 'AbA Zahrah, Malik, pp. 19, 438-439; and see
above, pp. 107-111.
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sets forth in the Muwafjta', was part of the experience of
many of those to whom his book was transmitted and could be
witnessed by others who came to Madinah. Thus, Malik's ret-
icence is far more silent and ambiguous to the modern research-
er than it is likely to have been for Malik's contemporar-
ies, unless the modern researcher can develop a comparable
understanding of fhe Muwatta's semantic context.

Furthermore, with regard to the question of whether
or not the precepts to which Malik subscribes were support-
ed by or were contrary to other textual sources of law--such
as hadith and athar--which Malik would have been likely to
have known, it is very difficult to answer that question
unless Malik cites those texts himself in the Muwatta'.

The soundest procedure methodologically wouid;probably be
to gather such information by carefully sifting through the
data contained in the earliest legal sources available, Ma-
1ikI and non-Maliki. Such a procedure, however, would call
for massive research and would be especially exhausting in
light of the fact that few of the early works now available
in print have been properly indexed.

Later works, on the other hand, such as Ibn Rushd's
Bidayat él-Mujtahid, offer a tempting alternative to such
exhausting. research, and I have often drawn conclusions about
the backgrounds of the precepts of the Muwatta' from what
I could find in such later works. Conclusions based on such

evidence, however, are only tentative. For there is a fun-
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damental difference between taking rational hypotheses from
later works and taking historical reports from them or sum-
maries and evaluations about what is contained in the his-
torical sources. Rational hypotheses about objective his-
torical data, as I mentioned earlier, can come from any source.
The validity of such hypotheses is determined solely by how
predictably and comprehensively they account for the data.
To reject such hypotheses merely by considering the sources
from which they came would be argumentum ad hominem.l But
this is not the case when establishing the authenticity of
the objective, historical data about which one's hypotheses
are made. In such cases, consideration of the nature or
cha:acter of the source of the report is a fundamental part
of evaluating the degree of the report's authentiéity.

Thus, even though one may not doubt Ibn Rushd's hon-
esty or that of any other later writer, for that matter,
it is impossible to determine the authenticity of the in-
formation he reports without knowing the source oneself or
the nature of its transmission to Ibn Rushd. Furthermore,
there is the question of how comprehensive Ibn Rushd's sources
were and how well he knew their contents. His summaries
and evaluations about such sources--such as whether or not
there are any hadith in a given matter or whether or not

the hadith transmitted about it are authentic--can only be

lsee above, pp. 8-9.



522
accepted on faith or rejected on the basis of misgivings
until one has access to objective data similar to that from
which Ibn Rushd or any other writer drew his conclusions.
Furthermore, considerations such as whether or not later
traditional writers or modern writers regard various textu-
al reports to be historically or formally authentic which
Malik probably had access to do not tell us whether or not
Malik regarded them as such.

Another important consideration in studying Malik's
terminology in the Muwajta' is that of how faithfully later
transmissions and editions of the Muwatta' have handed down
Malik's terms. It is possible, for example, that some ap-
parent inconsistencies in his terminology may have resulted
from inaccurate transmission of the terms he uses. This
danger would be greatest probably in the case of those trans-
mitters and editors who were not aware of any distinctive
differences between the terms Malik uses. I found one ex-
ample in CAbd-al-Bagi's edition of the Muwatta', for instance,
in which he presents a precept as an AN [al-‘amr ©indan3]

on one occasion and as an AMN {al-'amr al-mujtamaC® Calaihi

Cindani] a few pages later. Az-Zurqini, however, says in
both instances that the precept is.an AN.l An exhaustive
study of Malik's terminology in the Muwatta' would involve

collating the best manuscripts of the Muwatta' together.

lsee Muwatta', 2:837, 841, and az-Zurgani, 53115,
122. '
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Furthermore, until such collation is done it must be borne
in mind that individual discrepancies in Malik's terminol-
ogy may come from Malik's transmitters and editors and not
from Malik himself.

Does Malik Actually Have
a. Systematic. Terminology?

I approached Malik's terminology in the Muwatta' with

the hypothesis that his terminological usages in it had dif-
‘ferent values, as indicated by their conspicuously differ-
ent wordings and the fact that they fall into several com-

mon classifications. Some of them--like AN [al-‘'amr Cinda-

nal and AMN [al-'amr al-mujtama® Calaihi ©indana]--occur

repeatedly in the same form, while some of the more unusu-
al usages may occur only once or twice. Furthermore, oth-
er than the instance to which I referred above, which I re-
gard to be an editorial error, I could find no instance of
Malik's repeating the same precept twice in the Muwatta' and
using different terms for it.1 It is also true, however,
that Malik does not cite precepts in the Muwatta' more than
once, as a rule.

One must keep in mind, however, while studying Ma-
lik's terminology in the Muwatta' that it is possible for
individual terms and usages in it to indicate meanings and
even to have different values without being part of a sys-

tematic terminology. By a "systematic terminology" I have

lSee above, p. 522, n. 1l.
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in mind a system of nomenclature in which each usage is
assigned one,. restricted value=-which distinguishes it from
other terms in the system--and in which each usage is used
systematically in accordance with its assigned value. Thus,
in a systematic terminology there should not be any over-
lapping'of meanings between terms. But usages in a termi-
nology may indicate different meanings and still not be used
systematically because of the important differeﬂce between
the manner in which words are used in a systematic termin-
ology and the manner in which they are used in customary
speech. Words in customary.speech, especially common words,
often have a wide semantic range. In a systematic termin-
ology, however, the semantic range of a word is limited to
one meaning precisely. This new, assigned meaning need not
even be within the word's old semantic range. For, as I
pointed out earlief. the relationship between the literal
meaning of a term and the concept which it signifies can be
purely arbitrary. Nevertheless, in linguistic--as opposed
to purely symbolic--terminologies,one may expect there to
be a significant relationship between the word's new, assigned
meaning and the word's former semantic range. For there
is probably something very telling in the word's former se-

mantic range which made that word appeal to the fashioner

of the terminology.1

1see above, pp. 11-20.
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It appears to me from my study of Malik's terminol-
ogy in the Muwatta' that there is some overlapping between
terms. The term sunnah [S], for example, seems to be used

only for al-Camal an-nagli and not for types of Camal that

are the result of later ijtihéd.l However, other usages are

commonly applied to precepts that pertain to al-®amal an-nag-

11, such as the terms -zAIb ["wa hadha 'l-'amr al-ladhl lam
yazal ®alaihi ‘'ahl al-Cilm bi-baladina"l, ANs ["'amr an-n3s"],
the affirmative Camal terms, and the contents of most of the
so-called CAmal Chapters.2 Similarly, although the term
'amr [A] is used most commonly in connection with precepts
that resulted from ijtihad or have been deduced from Qur'an-
ic verses or from isolated hadith, the term ‘amr is also
used in some instances--such as above in -zAIb and ANs--
when there appears to be no distinction between it and the
term sunnah.

Before one can conclude that there is real overlap-
ping between the terms in Malik's terminology, however, one
must understand the content and background of the Muwatta's
precepts and have been able to discern what the correct re-
lationship is between those precepts and the terms that per-
tain to them. In order to do this, one must exhaust the

possible hypotheses which account for Malik's terms. It may

lFor discussion of the different types of Camal, see
above, pp. 409-433. '

23ee below, pp. 583-598, 614-690.
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be, for example, that the meanings of the tefms seem to ov=-
erlap with each other because one has not identified the
distinctive properties of each term. Furthermore, as I men-
tioned above, some discrepancies in Malik's terminology may
be the result of faulty transmission of the text of the Mu-
watta', although I doubt that such discrepancies should be
very many or very great. |

Nevertheless--beyond these considerations of wheth-‘
er or not one has identified the correct meaning of Malik's
terms or whether or not the text of the Muwatta' has been
transmitted accurately--it seems to me to be expected that
there should be some real overlapping between terms in Ma-
lik's terminology. The reason for this, I believe, is that
Malik's terminology is not a systematic terminology accord-
ing to the definition I have given above. Some of the words and
usages Malik employs in it are not systematic terms, proper-
ly speaking, because their semantic range has not been re-
stricted to precise meanings. Rather,some terms in Malik's
terminology seem to fluctuate between restricted meanings
which they tend to have in the context of his terminology
and their old, customary semantic meanings. Thus, a word
like ‘amr, for example, has a very wide customary semantic
range; in terms of its customary semantic range it could
apply to the directive, ruling, or opinion of anyone--be it
the Prophet, a judge, all the Madinan fugaha', or just a
group of them. According to my analysis of Malik's termi
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nology, the term 'amr is used most commonly for legal deduc-
tions that resulted from different types of ijtihad, and
in certain contexts--as, for example, in the term AMN--it
seems to be restricted to that meaning. Nevertheless, the
word ‘amr occurs in Malik's terminology in a wide variety
of contexts and takes on meanings in some of those contexts
which, although within the word's customary semantic range,
are contrary to its usage in other contexts. Thus, for ex-
ample, the word 'amr is sometimes used in the Muwatjta' for
matters which probably originated in the Prophet's sunnah,
as in some of the examples cited above, which are al-amal
an-nagli.

One might describe Malik's terminology in the Muwaf-
ta', therefore, as an "emerging terminology” because of this
tendency of some of the words in it to fluctuate between
restricted terminological meanings and the more diverse mean;
ings of their customary semantic range. The concept of an
"emerging terminology", however, might only reflect a West-
ern cultural bias that the proper standard of a terminology.
is that of a terminology which is one hundred percent system-
atic. Even if the notion of a completely systematic termin-
ology had occurred to Malik, he might have.regarded it(as
takalluf, an unnecessarily bothersome nuisance.

In working with Malik's terminology, therefore, one
must keep in mind both the hypothetical terminological mean-

ings that M3lik's usages may have as well as the customary
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semantic meanings which they also convey. Theoretically,
at least, Malik's terms may fluctuate between these two
poles. This does not meaﬁ that Malik's terms are devoid
of meaning or are equivalent in meaning; for neither the
terminological or customary semantic ranges of all of his
terms are identical and those same terms do not appear to
be used interchangeably. For example, the sunnah terms in
the Muwatfa' and the term AMN seem to have distinct usages,
even though other usages may overlap with them. It appears
to me that Malik's terminology is not made up of mutually
exclusive terms but rather of terms that fall into inclusive
and exclusive categories. For example, some of the less
specific terms may include a variety of more highly quali-
fied terms in their semantic range, while the semantic range
of the more highly qualified term excludes part of the se-
mantic range of the less specific terms. Terms in the Mu-
watta' are qualified by adjectives, adverbs, and other mod-
ifiers that are used with them; the more qualified a term
is, the clearer and more restricted its semantic range be-
comes. Thus, the most exclusivg and unambiguous terms in
the Muwajta', I believe, are those that contain negations--
like S-XN, AMN-X, and A-XN--because they expliecitly exclude
whatever is negated from their semantic range.

In conclusion, therefore, one must allow for some
leeway in working with Malik's terminology. To conclude

that the terms he uses are interchangeable because there
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is some overlapping between them would probably not be cor-
rect. But, on the other hand, it might prove to be Procrus-
tean to attempt to fit Malik's terms into neatly systemat-

ic and mutually exclusive categories.

General Observations about Malik's Terms

The Use of Symbols

To begin with, I have found it practical to devise

symbols for working with Malik's terminology in the Muwa}-
ta'. These symbols make it considerably easier to manip-
ulate M3alik's terms, which sometimes amount to being long
sentences; fﬁrthermore, the symbols make the concepts and
meanings in Malik's terms stand out more clearly. Thus,
they are much easier to identify, and one can determine more
readily the essential semantic differences between terms.

I have provided a Key to the symbols in appendix 2.

My analysis of‘Malik's terminology is based on a list
of the terms in the Muwatta' in appendix 1 of Nur-Saif's
thesis.l I have assigned each of the terms in Nur-Saif's
list a symbol and worked them into a systematic index, which
is also in appendix 2. Although Nir-Saif's list is very
useful, it is not always complete or accurate. I have made
emendations where I found mistakes and additions whenever I

came across them. But a more thorough study of Malik's

lNGr-Saif, pp. 264-293.
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terminology would require a more accurate and comprehensive
index of terms. Nur-Saif, for example, did not collect many
of Malik's usages in the Muwatta' which are quite common and
which, I believe, also make up an important part of his term-
inology, such as: "hadha ra'yi" (this is my opinioﬁ]; "tura
hidha" (I am led to conclude thisl; "h@adhZ 'ahabb ma samiCtu
'ilayya f1I dhalika" (this is what I prefer of that which I
have heard regarding this matterl; and "hadha 'ahsan ma sa-
miCtu 'ilayya fi dhalika" [(this is what I regard‘to be best

of that which I have heard regarding this matter].

Why Does Malik Use
erms in the Muwatfa'?

Although there are several hundred terms in the Mu-

watta' and Malik's terminology is a conspicuous part of the
book, it must also be noted that most of the precepts in
the Muwatta' by far occur without any terms being used in
connection with them. This brings up the question, natural-
ly; of why Malik uses terms in some cases and not in others.
One would assume, to begin with, that there is prob-
ably an important difference between the nature of those
precepts in connéction with which termé are used and thoée
precepts with which they are not. Although I do not yet have
sufficient evidence to make a conclusion, it appears that
there was general agreement in and outside of Madinah on

the validity of many of those precepts for which no terms

_are cited. Those precepts in connection with which Malik
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uses terms, on the other hand, are generally points of dif-
ference between the Madinan and Kufan schools, as will be
seen in the discussions of the following chapters.
The following precepts, for example, occur in the
Muwatta' without any terms being used in connection with
them, and, acéording to Ibn Rushd, they are matters of con-

sensus among all fugahd's Zakah is taken on gold and silver;l

zakdh is taken on wheat, barley, dried dates, raisins, and
olives;zbequests [wagaya] may never exceed one third the
value of one's entire estate.J Similarly, there was gener-
al consensus about what the amount of zakah should be on
camels and other livestock because of letters [kitdb as-sa~-
dagah] from the Prophet and later from the caliphs 'Abu Bakr
and SUmar on that matter. MZlik gives the text of ®Umar's
letter in the Muwafta' and makes no comments about it ¥
According to Ibn Rushd there were differences of opinion
among the Companions and Successors regarding the question
of whether or not eating food that had been roasted in the
open flame broke the state of ritual purity [wugu'l, and
there were contrary padith in the matter. But by Malik's |

generation consensus had been reached, Ibn Rushd states,

that wudu' was not broken in such cases and that the ha-

IMuwatta®, 1:245; Ibn Rushd, 1:147 (31).
2Muwatta', 1l:244-245; Ibn Rushd, li147-148 (31).

3Muwa$§g', 23763-764; Ibn Rushd, 2:202 (18).
YMuwatta', 2:257-259s Ibn Rushd, 11152 (24),
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dith to the contrary had been abrogated. Malik cites the
position in the Muwatta' that wugi' is not broken in such
cases but cites no terms in connection with that position.l
Similarly, there had been disagreement among some of the
early fugah@' about whether or not it was permissible for
a man who married a slave woman to also own her as personal
property. Later fugaha', according to az-Zurgani,however,
reached consensus that it was not permissible. Malik cites
that precept in the Muwatta' without any term.? It is inter-
esting by way of comparison, however, that Malik's teacher
"Abli 'z-Zindd of the generation before had referred to that

same precept as "the sunnah which he had found the people

following" [as-sunnah al-latl 'adraktu 'n-nas Calaihdl.>

If the hypothesis is correct that Malik uses his terms
in the Muwatta' primarily in connection with precepts regard-
ing which there were significant differences of opinion in
or . outside MadInah. and that he tended not to use them in
matters upon which there had been general agreement among
the fugahd', it would indicate that Milik kept abreast of

the opinions of nen-Madinan as well as Madinan fugaha'.4

lyuwatta', 1:25-28; Ibn Rushd, 1124 (19); see also
aI'-RaSinl, Po 217.

2gurqani, 4137; Muwajta', 21537-538. SMudawwanah, 2:188(20).

4It is worthy of note in this regard_that al-Laith
ibn SaCd in his letter to M3lik speaks of Malik as having
excellent knowledge of the points of difference between the
Companions, which--according to al-Laith's view--underlie
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Tt would not have been difficult for Malik to learn such
material since, as I pointed out in the gection on his bilog-
raphy, Muslims visited Malik in sizeable delegations from
the different regions of the Muslim realm.l What would be
significant about M3lik's having such knowledge, however,
would be that it indicates that Malik had taken an inter-
.est in learning the points of agreement and disagreement
of non-Madinan as well as Madinan fugaha' and in keeping
abreast of them. It is interesting to note in this regard,
furthermore, that Ibanaimeah holds that.Mélik composed
the Muwatta' with the divergent legal opinions of the Kiufans
in mind and that this can be seen in the manner in which
the material in the Muwapta' is presehted.2

It would appear, therefore, that the chief purpose
of MAlik's terminology in the Muwajta®' is to indicate what
the status of Madinan Camal is in those matters regarding
which there had been differences of opinion among the fuga-
ha'. Thus, for example, if there has been no difference
of opinion among the MadInan fugaha' on such a precept, Ma-
1ik sﬁétes that explicitly by the expression "12 'khtilaf
£fIni® [-X; there is no difference of opinion in itl, as in
the terms S-XN, AMN-X, A-XN, and so forth. (I believe i

l1ikely that even in these cases Malik did not have all of

the differences between the Camal of the various regions of
the Muslim realm; see above, PP.323-331.

lgee above, pp. 46 62. 2Ibn Taimiyah, $ihpat 'Ugil,p. 79.



534
the Culami' of Madinah in mind; it ié not probable, as I
mentioned earlier, that he would regard some of the Madinan
Culamd' as so incompetent or unreliable that he refused to
even listen to their hadith and described them as persons
from whom no benefit could be derived and that he would then
regard those same persons as legitimate constituents of 'ij-
mac.l) If there has been ijtim3° on a matter in MadInah,
he indicates that by terms like AMN, which, as I suggested
earlier, may signify only a majority consensus and not a tgtal
consensus of the Madinan fugaha' whose opinions Malik deems
to be authoritative.2 On those matters.regarding which there
had been significant differences of opinion in Madinah, Ma-
1lik cites the term AN, which, I believe, probably stands
for Madinan Camal as followed by the Madinan judiciary in
those matters that came under its jurisdiction or 'as follow-
ed by prominent Madinan fugaha' like Malik in those matters
that lay beyond the jurisdiction of the judiciary.3 Signif-
icant differences of opinion in Madinah are even more ex-
plicit in terms, like those cited above, in which M3lik states
that something is his opinion or that which he yrefers or
regards as best of that which he has hea.rd..'l+

It would appear, therefore, as CAl3l al-Fasl has sug-

lsee above, pp. 72-76. 2See above, pp; L24-428.
3see above, pp. 428-431, and below, pp. 732-734.
4Se.e above, p. 530.
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gested, that Malik regarded MadInan Qgﬁg; as the proper cri-
terion to be followed in those matters of law that were de-
rived from contrary or ambiguous sources of law and the like
and regarding which there had been differences of opinion
among the fugah'é'.1 Nevertheless, it follows that if Malik
regarded MadInan ®amal to be authoritative in matters of dif-
ference, he must also have regarded it to be a fundamental
reference in all matters of law, since there would be no
question about the validity of MadiInan Camal in matters of
law upon which there had been general agreement. Malik's
conception of the authoritativeness of Madinan Camal and
hig belief that it took priority over the contrary Camal of
all other regions of the Muslim realm is explicit in his
letter to al-Laith ibn Sa®d, while al-Laith, on the other
hand, adheres closely to thbse typeé of MadInan Camal which
are supported by local consensus, while feeling at liberty
to disagree with Madinan Camal in those matters upon which
the MadInans themselves have disagreed;2

Malik sets forth in the Muwatta', as mentioned ear-
lier, the fundamental precepts of law ﬁgl;gggéﬁi@_gl;i}ghlxgﬁ]3
of the MadInan school, and the work, as Goldziher has observ-

ed, is, properly speaking, a compendium of law and a book

of sunnah and not a collection of hadith and Zthar.* By

1Cp151 al-FasI, pp. 147, 150-151, 2See above, pp. 304-305.
3For the definition of "legal precepts", see above.p.ZZ?.

ksee above, p. 305.
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setting forth these precepts, Malik{s purpose, I believe,

is to make the Muwatta' a source book of Madinan Camal that
can serve as the reference of those who apply the law and
perform ijtihdd. Although the work contains numerous in-
stances of Malik's own ijtihad, other works--like the Mudaw-
wanzh, "Al-MawwazIyah," "Al-Wadijah," and "Al-°Utbiyah"--
contain the main body of Malik's personal legal reasoning
regarding unprecedented and unusual circumstances, and in
these works Malik performs his ijtihad on the basis of the

precepts of the Muwattg'.l The main purpose of Malik's le-

gal reasoning in the Muwatia', in contrast, is that of eith-
er defending the validity of those;préceptsxgenera;ly»accept-
ed in MadInah or of supporting his selection of the opinions
of some of the MadInan fugaha' as opposed to others, in those
matters upon which they have disagreed.

Just as Malik defends the precepts of the Muwatta'
by legal argument whenever he feels it necessary to do so,
he seems to employ his terminology whenever he feels it is
necessary because of significant differences of opinion:on
the precepts in eonnéction with which those terms are used.
It is noteworthy in this regard that some of Malik's most

elaborate legal arguments in the Muwatta' occur in the con-

text of precepts for which terms are citéd.2 Malik's use

of terms primarily in matters upon which there had been dif-

lsee above, pp. 97-107.
23ee below, pp. 571=575, 713-723.
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ferences of opinion among the fugahéf would seem to be in
keeping with the character of Malik's reticence. For clar-
ification of the status of Madinan Camal in such matters
would be meaningful information, so to speak, while to clar-
ify the status of Madinan ®amal in those matters upon which
there had been general agreement would be somewhat redundant.

In conclusion, other prominent Madinan fugaha' before
Malik seem to have regarded the local consensus of Madinah
to be the criterion one should follow in matfers upon whigh
there had been.differences of opinion among other fugahz'.
It is reported that the famous MadInan g3dI and later gover-
nor of MadInah ‘'Abu Bakr ibn Haszlwho died when M3lik was
approaching thirty years of age, was once asked what one
should do regarding those matters of law about which there
had been'differences of opinion. He replied: ". . . if you
find that the people of Madinah have reached consensus in
a matter, have no doubt that it is correct [al-hagql."?

No doubt, Malik must have shared this opinion regard-
ing Madinan ijtima®. The question, however, is what his
opinion was regarding the authority of those parts of Madi-
nan 92221 that were not supported by local consensus. Ma-
lik seems to have followed such precepts himself, and he
probably regarded them--despite signficént differences of

opinion about them in MadInah--to be the best products of

;For data, see above, p. 57, n. 1. 2WakiC, 1:143-14k.
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MadInan ijtihad. His letter to al-Laith ibn Sa®d would in-
dicate that Malik felt that others should follow this type
of Camal as well. Nevertheless, we do not know what Malik's
response was when he received al-Laith's justification of
his having disagreed with types of Madinan Camal that were
not supported’By local consensus. Furthermore, one must
keep in mind the reports that Malik opposed al-Mangir's sug-
gestion that he force the people of his empire to follow the
Muwatta' as a standard code of law.l Furthermore, one wonders
why, if indeed Malik did regard all parts of Madinan QQQQL
to be equally authoritative, he should have made the distinc=-
tion in his terminology--which, I believe, is quite clear--
between those parts of Madinan ®amal that are supported by
local consensus and those that are not. Perhaps, as CIyagd
and al-QadI CAbd-al-Wahh@ab hold, these were types of Camal
which Malik himself regarded as authoritative but which he

did not regard it as obligatory for others to follow.?2

What Malik Is Reggrted to

Have Said about His Terms

The fullest statement which I found on Malik's term-
inology in the Muwajta' was a report that CIyagd transmits

from a nephew of Malik named Ibn 'Abl '‘Uwais.? In this re-

lsee above, pp. 99-102, 392-39%4, 2See above, pp.409-419.

3°Iyag 15194,

'"IsmaCil ibn ®Abd-Allah.ibn 'Uwais ibn Malik al-‘Ag-
bapI (d. 226/840), known as IBN 'ABI 'UWAIS, outlived Malik
by about forty-seven years and may have been of about the



539
port Ibn 'Abl 'Uwais states that Malik was asked once what

he meant in the Muwalfa' by the expressions AMN Eal;‘amr al-

mu jtamaC Calaihi Cindanal, "bi-baladind" [in our cityl, "ad-
raktu ‘'ahl al-C¢ilm" [I found the people of knowledge (follow-
ing this)J], and "samiC®tu ba®d 'ahl al-Cilm" [I heard some

of the people of knowledge transmit . . .]. M3lik is said

t0 have replied:

As for most of that in the book [i.e., the Muwat}-
}a'l which is ra'y, upon my life, it is not my ra’
("'ammg ‘akthar ma fI 'l-kitZb fa-ra'y, fa-la-Camrrt,
ma huwa ra'yi"] but rather [it is] that which I have
heard transmitted from several [ghair wahidl] of the
people of learning and excellence and the 'imam's whose
examples are worthy of being followed, from whom I re-
ceived my learning: They were people who were heedful
of God. But it became burdensome for me [to mention
their names] so I said, "ra'yi" [(this is) my opinion],
and [I said] that whenever their ra'y was like the ra'y
which they had found the Companions following and which
I later found [my teachers] following. It is a legacy
which one generation has handed down to another until
our own time.

That for which [I have used] "‘ura" [I am led to
conclude] is the ra'y of a grouping [ jamaCah] of the
'imam's of earlier times.

That for which [I have used] "al-'amr al-mujtamaC
Calaihi" [that matter upon which there is ijtimac] con-
stitutes opinions of the people of learning in figh and
knowledge upon which ijtima® has been reached without
their having differed in them["m3 'jtumi®a ®alaihi min
gawl 'ahl al-figh wa '1-%ilm, lam_yakhtalifG fIihi"].

That for which I have said "al-'amr ®indana" [AN)
is the Camal which the people among us here [an-nas

same age as ash-Shdafi®I or Sahnin. He transmitted from his
father, a brother named 'Abu Bakr, and Malik ibn ‘'Anas, his
paternal uncle. Al-Bukharl and Muslim are said to have trans-
mitted some hadith from Ibn 'AbI 'Uwais, although there were
muhaddith's who regarded him as a weak transmitter. It is
sald, for example, that Ibn 'Abi 'Uwais used to have to rely
upon his books while transmitting hadith or, in other words,
did not have a reliable memory. Ibn Hajar, 1:310-312.
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Cindana] have been following. Rulings are handed down
in accordance with it ["jarat bihI 'l-'ahkam"], and both
those who are ignorant and knowledgeable know what it is.

Similarly, that for which I have said "bi-baladina"
{in our city] or for which I have said "ba®@ 'ahl al-
Cilm" [some of the people of knowledgel is what I regard-
ed to be preferable of the opinions of the Culama' {"fa-
huwa shai' istahsantuhi fI gawl al-Culami'"}.

As for that which I did not hear transmitted from
the Culama', I performed ijtihad and took into consider-
ation the madhhab [school; tradition] of those I had
known, until [my conclusion] came to the point of being
correct ["hattd wagaCa dhalika mawdi® al-haqq"] or near
to it; ([I did this] so that there be no departure from
the madhhab and the legal opinions [8r3'l] of the people
of Madinah, even if I had not heard [the matter] trans-
mitted specifically. Thus, I attributed the ra'y to my-
self after having performed ijtihad on the basis of the
sunnah and that which had been closely followed [maga
Calainil] by the people of knowledge whose examples are
worthy of being followed and on the basis of those mat-
ters which are part of the Camal here ["wa 'l-'amr al-
matmil bihI Cindan3d"] from the time of the Messenger of
God--may God bless him and give him peace--the rightly
guided 'imam's [al-'a‘'immah ar-rashidinl, and those whom
I knew. So even it_is their ra'y, and I did not turn to
the ra'y of others.l *

If accurate, this report would disprove the hypothe-
sis I suggested earlier that AMN might not have stood for
a total MadiInan consensus but rather for a majority consen-
sus, while terms.like AMN-X, A-XN, S~XN, and so forth, which
explicitly negate the existence of differences of opinion,
would stand for total consensus.® Malik states in this re-
port that he uses AMN for matters upon which there had been
no differences of opinion among the people of learning in
figh and knowledge [C€ilm]l. As I mentioned earlier, I know
of no evidenée-inmthe-Egggttg}for differences of opinion

among the MadiInan fugaha' on brecepts in connection with

leryag, 1:194. 2See above, pp. 424-428.
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which M3alik uses the term AMN. There is often textual evi=-
dence in the Muwatta', on the other hand, for differences
of opinion on AN precepts. I had suggested this hypothesis
because of ash-Shifi®I's contentions that there had often
been differences of opinion among the Madinan fugaha' on
precepts for which Malik used the terms AMN and AN and be-
cause of the positions of CAlal al-Fasi and Mugtafa az-Zar-
qd that the original conception of 'ijmd® had probably been
that of a majority and not a total consensus.l. If this re-
port is authentic, however, it would seem probable to me
that the differences of opinion which ash~-Shiafi€I has in
mind with regard to AMN are those of persons whom Malik did
not regard to be worthy of being constituents of 'ijma®,
since ash-Shafi®I conceives of 'ijmi® as a total consensus
of the people such that you find no one disagreeing.z‘ To
answer the gquestion more conclusively, one would have to
know who the persons were who disagreed with the AMN's that
ash~-Shafi®I has in mind; one could then determine whether
they were persons whose legal opinions Malik regarded as
worthy of being considered and, hence, whether or not they
would have constituted constituents of 'ijmd® for him.

One of the interesting indications of this report
is that it indicates that AMN pertained to opinions [gawl]
of the Madinan fugahd'. In that regard, it supports my hy-

lsee above, pp; 195-204, 343-348,
25e¢e above, pp. 195-204,
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pothesis that AMN pertains to precepts that were derived
from the ijtihad of the fugaha' or taken from Qur'anic texts
directly but that were not part of the Prophetic sunnah as
reflected in the sunnah terms of the Mgggttg'.l

It is also noteworthy that the report identifies AN
as standing for pfecepts that constitute MadInan Samal and-
which constitute the judicial custom of the Madinan judicia-
ry. They are also precepts which are well-known to all,
both the ignorant and the learned, which one would expect
of judicial policies. Malik does not indiecate that there
had been differences of opinion among the MadInan Culam3'
on AN precepts; however, as already mentioned, there is evi-
dence of that in the Muwatta' itself just as there is other
evidence that AN precepts constituted the judicial policy
of the MadTnan judiciary.? It is possible for the learned
people of Madinah to know these AN precepts well and yet
not have consensus on their validity because, as policy of
the judiciary, they are supported by executive authority.
Thus, they become Camal for all, even for those who disagree.
Because of this relationship between AN precepts and the |
Madinan judiciary, I have suggested that AN precepts which
did not come under its jurisdiction would be likely in some
cases to have a mixed Camal in Madinah, that is, an Camal

in which some people follow the AN and others follow the

1See below, pp. 576-582, 723-731; above, 419-433.
23ee above, pp. 428-431; below, pp. 732-734,
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contrary opinions of the dissenting Madinan fugaha'.l

One should also take note of M&lik's claim in this
repdrt that in doing ijtihad regafding unprecedented matters
he has adhered as closely as possible to the well-established
sunnah and the precepts of law to which the MadiInans have
traditionally subscribed and which make up their Camal. In-
deed, one of the most conspicuous characteristics of the re-
port is Malik's emphasis in it that his legal opinions are
neither original nor have they been taken from non-Madinan
sources but rather that invariably -they are either rooted
in the Madinan tradition--in that they were also the opin-
ions of earlier Madinan fugaha' from whom M3lik received
his learning--or that they were modelled after. that tradi-
tion in the case of ijtihad. If there is any reason to
suspect the authenticity of the report on the basis of its
content, I would think it would be Malik's insistence upon
this point. For it is plausible that a later MalikI fabri-
cated the report in order to lend greater authoritativeness
to statements of Malik in the Muwatta' like "hadhd ra'yi
and "'ura hadha" which would not otherwise appear so author-
itative. (Similarly,.one might suspect that the statement
that AMN constitutes a total consensus of the Madinan fuga-
ha' was fabricated to lend greater authoritativeness to AMN
than it would have if it were understood to stand for a ma-

jority consensus.)

Nevertheless, it is also plausible that these state-
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ments in the report are authentic. What Malik is reported
%o have said about his ra'y statements in the Muwafta' is
not essentially different from my analysis of the signifi-
cance of his term AN, For with regard to these statements
about ra'y, Malik has stated that his personal ra'y in most
cases is in keeping with the ra'y of several [lit., more
than one] of the prominent MadiInan fugaha' before him. He
indicates by this that these matters constituted points of
difference among the Madinan fugaha', namely, that there
were others of them from whom he heard opinions to the con-
trary. (Similarly, Malik's statement later in the report
about his following those opinions of the fugaha' which he
regarded to be preferable also indicate such differences of
opinion; there must have been contrary opinions which he re-
garded as not preferable;) |

If terms in the Muwafja® like h3ahi ra'yl and 'urd
h3dhd refer to opinions of Mzlik that are in keeping with
the opinibns of some of the prominent Madinan fugaha' before
him as opposed to others, this brings up the question of
what the distinction, if any, is between these terms and
M31ik's AN. As I mentioned earlier, I have not been able
to undertake a systematic study of the ra'y terms of the
Muwatta' and the terms expressing Malik's personal prefer-
ences. Occasionally, Malik speaks of something being his

personal preference in the case of an AN,l however, as a

lsee, for example, Muwafta', 2:502, 661.
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rule the ra'y terms and the terms expressing personal pref-
erence seem to occur in isolation from the gunnah and ‘amr
terms.

If--as Malik states in this report and as is support-
ed by my analysis of Malik's terminology--AN terms refer to
the Camal of “the Madinan judiciary in matters that come un-
der its jurisdiction, the question arises as to whether or
not the precepts of Malik's ra'y terms also represent that
same Camal. One hypothesis that comes to mind is that Ma-
lik may have used the AN terms for those precepts with which
he agreed that were part of Madinan Camal yet upon which
there had been differences of opinion among the Madinan fu-
gaha', while he used his ra'y terms to designate precepts
which he regarded to be valid or preferable and upon which
there had been differences among the MadInan fugaha' that

were not supported by Madinan Camal.

A Few Words about Terms in
the Mudawwanah

Legal terms similar to those which Malik uses in the
Muwatta' are also to be found in the Mudawwanah. In the Mu-
dawwanah, however, these terms come from a wide #ariety of
sources and through various channels of transmission--often,
for example, they make up part of the additional information
which Sahntin himself has added to the original text of Ibn

al-Furit and Ibn al-Qisim.® The terms in the Muwatta', on

lsee above, pp. 107-113,
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the other hand, come from one source--Malik--and through
one channel of transmission--that of Yapya ibn Yahya al-
Laithi.l Although most of the terms which I found in the
Mudawwanah come from M3lik,2 there are also terms from teach-
ers of Malik like az-Zuhri, Yahya ibn Sacid, Rabi®ah, 'Abi
'szinad.3 and Ibn Qusait.h I have also found a few terms
attributed to 'Ashhab and Ibn al-Qdsim.”

Because of the several persons from whom these terms
come, it is probably not proper to speak of a terminology

of the Mudawwanah but rather of the terminologies of the

" 15e¢e above, pp 97-107.

25ee, for example, Mudawwanah, 1:24 (2), 40 (8), 68
(2, 5, 10, 13), 70 (9), 96 (12), 99 (23), 102 (14), 103 (7),
112 (12), 119 (1, 5), 125-126 (21), 141 (9), 142 (3), 146 (2)
152 (24), 157 (9, 15), 194 (10), 195 (12, 15), 209 (3), 231 (
242 (10), 257 (13), 281 (29), 282 (16), 289 (9), 293-294 (30)
296 (25); 23142 (9), 149 (10), 160 (9), 210 (8), 397 (2); 331
512)212%5-216 (19); 4:70 (18), 70-71 (32), 77 (22), 106 (3),

3For az-Zuhri, see ibid., 11150 (17), 287 (7); 21386 (5),
395 (24); 4184 (10), 120 (4),-121 (26). For Yahya ibn Sa®id, see
ibid., 1:287 (7), 2:194 (15), 395 (24); 3:84 (22), 96 (30), 129
(17); for RabiCah, see ibid., 1:194 (16), 3196 (30), 129 (17);
for 'Abu 'z-Zinad, see ibid., 2:188 (20).

For data on these persons6 see above, p. 55, n. 4 [az=-
Zuhril, p. 63, n.2 [Yahyd ibn Sa®id, RabiCah, ‘Abu ‘z-2inadl.

bTbid., 1:110 (13); 21188 (20).

YazId ibn CAbd-Allah IBN QUSAIT (32-122/652-739) was
one of Malik's teachers and also instructed al-Laith ibn Satd.
He transmitted from Ibn’ ®Umar and . Sa®Id ibn al-Nusayyab, Kha-
rijah ibn Zaid, and ®Urwah ibn az-Zubair of the Seven Fugaha'.
Malik cites Ibn Qusai} occasionally in the Muwatta'. Ibn Qu-
sait was also regarded as being a fagih and is said to have
been very genial and helpful. See Ibn Hajar, 1l1l:342-343.

SMudawwanah, 1:241 (16) and 2:197 (22), 369 (23). For
data on YAshhab, see above, p. 108, n. 2; for Ibn al-Qasim,
see above, p. 42, n. 2.

3),
13
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Mudawwanah. It would be interesting to study the terminol-
ogies of these different persons in the Mudawwanah as well
as Malik's terminology in that work and compare them with
his terminology in the Muwa}ta'. That would require first,
however, that these terms be collected and classified; un-
til this time, unfortunately, the Mudawwanah, like most ear-
ly Arabic works, has not been properly indexed.l I record-
ed the terms of the Mudawwanah whenever I encountered them
in my readings, and--not having been able to go through the
entirety of the Mudawwanah--I read selectively in each of
its volumes, with the hope that the information I gathered
would be random enough to give a fair sampling of the work's
contents. Although I have not attempted to analyze the term-
inologies of the Mudawwanah, I make occasional references
to terms in it in the context of the following discussion
of the terminology of the Muwatta', especially when there
are noteworthy discrepancies between terms used in both books
for the same or similar precepts.

'°égg; terms--which are not very common in the Muwat-

ta',compared to the 'amr and sunnah terms it contains--are

lThe best attempt at indexing the Mudawwanah which I
know of to date is that of G.-H. Bousquet, who has prepared
a general subject index of the work. As he admits himself,
however, even this index is still very general, See G.-H.
Bousquet, "La Mudawwana: Index avec la table générale des
matiéres Arabica, 17:113-150. Bousquet's index is based
on the following edition: Sahniin ibn Sa€id, Al-Mudawwanah
al-Kubra li-'Imam Dar al-Hijrah, al-'Imam Malik ibn 'Anas
al-'Agbahl, 16 vols, in 8 (Egypt: MajbaCat as-SaCadah, 1323/
1905); I refer to this edition as: Mudawwanzh (SaCadah) %o
distinguish it from the KhairIyah edition.
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more frequent in the Mudawwanah; mosf of them seem to Be
of the category of what I call "negative Camal terms" [Al-X],
which, in contrast to the "affirmative Camal terms", state
that Camal is not in accordance with the procedure or pre-
cept in question.l There are also many sunnah and ‘amr terms
in the Mudawwanah. I found a higher incidence of sunnah
terms in the Mudawwanah than ‘amr terms, while in the Mu-
watta' the majority of terms by far are 'amr terms. Of the
‘amr terms in the Mudawwanah, AN is the most common of those
which I found, which is also the case in the Muwatta'. I
found an example.of Malik's term A-XN but no examples of
the term AMN, which is the second most common term in the
Nuwapta' .

I found some terms which are worthy of note that oc-
cur in the Mudawwanah and are sometimes used by Malik but
which do not occur in the Muwatfa': al-‘'amr al-gadim [the

ancient ‘amrl,’ ‘amr an-nis al-gadim [the ancient 'amr of
the people],u ‘amr an-nabl [the 'amr of the Prbphet].5 and

ash-sha'n, which is a synonym for 'amr.6 '‘Amr an-nabi il-
lustrates how, as I mentioned earlier, the semantic scope

of '‘amr can take in the Prophet as well as others.7

lPor discussion of the Camal terms, see below, PP.614-690.
2yudawwanah, 4:106 (3); Malik is the source of the term.

3Tbid., 11193 (23); 43176 (8). MIbid., 1:146; 4177 (22).
5Tbid., 131293 (30).

6Ibid., 1:24, 68, 102 (14), 194 (14), 195 (15). 281 (29).

7See above, pp. 526- 527-



CHAPTER VII
THE SUNNAH TERMS

General Observations about
the Sunnah Terms

According to my analysis, there are forty sunnah terms
in the Muwa}ta', and I have divided them into five main clas-
sifications.l The first and numerically largest of these
classifications is that of the sunnah . terms like S-XN (as-
sunnsh al-latl 13 'kxhtilaf fIiha Cindand; the sunnah regard-
ing which there are no differences of opinion among us] and
its variations,which indicate that they were supported by
Madinan ';jggc. by explicitly denying any differences of
opinion among the Madinans on them. I have recorded thir-
teen sunnah terms which fall into this classification. The
second of these classifications is that of MdS [madat as-sun-
nah; the sunnah (which) has been executed, put into prac-
ticel and variations of it which include the verdb "maga"
or its defivatives. I have placed eight sunnah terms in
this classification; there is a ninth instance of it--M@S-XN
[madat as-sunnah al-latl 18 'khtilaf fIhd Cindand; the sun-

nah (which) has been put into practice and upon which there

lSee below, pp. 778-779 of appendix 2 for the index
of these five classifications.

549
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are no differences of opinion among usl]--which, however,
I have classified with the S-XN terms because of its explic-
it indication of 'ijmac.
The third classification is that of SMs [gunnat al-
muslimin; the sunnah of the Muslims] and its variations. I

have recorded five instances of this expression in the Muwat-

ta'; in one of these instances--SMs-X [sunnat al-muslimin al-

latI la 'khtilaf fiha; the sunnah of the Muslims upon which

there are no differences of opinionl}--I have classified it
with the S-XN terms; in another instance--M{SMs [madat sun-

nat al-muslimin; the sunnah of the Muslims (which) has been

put into practicel--I have classified it with the M¢S terms.
The fourth classification is that of SN [as-sunnah ©indan3;

the sunnah among usl], which occurs nine times without varia-
tion. A variation of it--SN: XdIb [as-sunnah ®indani wa 'l-

ladhI 'adraktu Calaihi 'ahl al-®ilm bi-baladina; the sunnah

among us and that which I found the people of knowledge in
our city followingl--occurs only once, according to my anal-
ysis. The fifth classification is that of S [as-sunnahl,
which occurs six times.

The highest percentage of sunnah terms occurs in the
chapter on zakah. In general, however, the forty sunnah
terms are distributed throughcut the Muwaita', occurring
both in chapters that pertain to acts of worship and to so-

cial transactions. M@S and SMs, however, occur only in chap-
ters pertaining to social transactions. Conclusions about
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the significance of the sunnah terms are given at the end

of this chapter.l

The expreésion "sunnat Rasul Allah" [the sunnah of
the Messenger of God] never occurs among Malik's sunnah terms
in the Muwa}tta'. That expression occurs twice in the Athar

of the Muwatta', however, and the variation sunnat an-Nabi

{the sunnah of the Prophetl] occurs in a hadith.. The caliph 'Abi
Bakr states that he knows of no stipulated share of inheri-
tance for grandmothers in the sunnah of the Messenger of God.?
CAbd-Allzh ibn S®Umar writes to the ‘'Umayyad ruler CAbd-al-
Malik ibn Marwan, informing him that he will hear and obey
him in a manner consistent with the sunnah of God and the
sunngh of God's Messenger.3 Malik narrates a hadith,accord-
ing to which the Prophet says, "I have left two things with

you which, if you follow them, you will never go astray: the

Book of God and the sunnah of His Prophet.""P

lsee below, pp. 576-582, 2Muwatpg'. 231513,
3Ivid., 2:983.

Y1pig., 21899.

Six other reports.in the Muwatta' contain the word sun-
nah or derivative verbs. In one paditih the Prophet errs while
1ead1ng the community in prayer and institutes the sunnah of
making two additional prostrations to compensate for inatten-
tion while praylng, the Prophet says, "I am made to forget
[ 'unassa or 'ansal in order that I establish a [new] sunnah
['asunnaj" (ibid.;:11100). In an ‘gthar CA'ishah, the Proph-
et's wife, says that three sunnah's were establlshed in the
case of a certain woman named Barirah; she then ennumerates
them (ibid., 2:562). CUmar ibn al-Kha}tdb, while speaking
to the people, tells them that the sunnah's have been clear-
ly set down for them and that they have been left on the
clear path [al-wadibahl] (ibid., 2:824). The Companion CAbd-
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Examples

1. S-XN: 2akah on
Gold and Silver

Malik states that it is the S-XN that zakah is required
on twenty pieces of gold [dinar] and on n two hundred piec-
es of silver [dirham].l
There was extensive agreement among fugaha' in Madi-
nah, Kufah, and elsewhere on the validity of this precept.
Al-Hasan al-Bagri, however, disagreed on part of'it, hold-
ing instead that the minimum amount [nigZ@bl of gold coin

upon which zakah was due was forty pieces, and a small par-

ty held®that view with him, according to Ibn Rushd, although

al-Baji states that after al-Hasan total consensus was reach-

ed on the validity of the above precep't.2
According to Ibn Rushd, Malik has derived this pre-

cept from the Camal of Madinah, which he believes to be in-

ar-Rahman ibn CAwf reports that he heard the Prophet say
that the sunnah pertaining to the People of the Book [i.e.,
Jews and Christians] should be followed in the case of Ma-
gians (ibid., 1:278). CUmar ibn al-Kha}tdb refuses to wash
the garment he is wearing after it has been somewhat defiled
and decldes instead to clean the defiled part with water while
gtill wearing it, for he fears that if he changed garments in
order to have the defiled one washed people would regard it to.
be required by sunnah (ibid., 1:150). Az-Zuhri states that
people are mistaken about the sunnah when they think it is
sunnah to walk behind funeral processions (ibid., 1:226).
See A. J. Wensinck, Concordance et indices de la tradition
mugsulmane: les six livres, le Musnad d'al-Darimi, le Muwa}-
ta' de Malik, le Musnad de Ahmad ibn Hanbal, vols. (Lelden:
E. J. Brill, 1937-1943), 11:552-558.

See also, pp. 11-20,above on the discussion of the

difference between concepts and terms.
IMuwatta', 1:246. 2A1-BajI, 2:95; Ibn Rushd, 1:150 (20).
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dicated by Malik's term s-XN.l The type of CGamal represent-
ed by this precept is what is called in Maliki legal theory
val-Camal an-naqli", i.e., Camal that was either instituted
by the Prophet directly or which had his approval.2 For
the Prophet directed his regional governors to collect za-
kah and must have indicated to them what the minimum quan-
tities of gold and silver coin were ﬁpon which it was to be
collected. Ibn al-Qasim states in the Mudawwanah that this
precept is "sunnah madiyah" [a sunnah which was executed and
put into practice].3

This is an example also of a very authoritative type
of MadInan Camal for which there are few if any hadith that
are regarded to be sound. Malik cites no hadith or athar
to support it. Ibn Rushd states that the niggb of silver
coins is established in authentic hadith but that there is
no sound hadith supporting the nigéb on gold coin. Al-Ba-
jI indicates the same thing. He cites the unsound hadith
in question--which is in conformity with Malik's precept--
but adds that its 'isn3d is not sound.”

It should also be noted that, according to the Madi-
nan point of view, there is no analogy befween the amount
of gold upon which zakdh is paid and the amount of silver.
For, although the ratio between gold and silver according

to this precept would be one to ten, the Madinans hold that

11bn Rushd, 1:150 (20). 2See above, pp. 410-415.
SMudawwanah, 1:209 (3). “Ibn Rushd, 1:150 (20);al-Eji, 2:95.
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the true ratio between gold and silver currencies is one
to twelve. Ash-ShafiCl states that when .debating with ash-
Shaibani about this and related matters; for ash-ShaibEnI
holds that the true ratio between gold and silver is one
to ten, as reflected in this precept, and he believes that
the MadInans are contradictory in establishing a one to
twelve ratio between gold and silver in indemnities [diyat].
Ash-Shaficl explains that, for the Madinans, the one to twelve
ratio is the norm,and they follow it in pertinent matters
of law, while they regard the one to ten ratio in zakah to
be contrary to analogy, just as they do not believe there
to be any analogy between the monetary value of the numbers
of cattle, sheep, camels, and other livestock upon which za-

+

kah is collected.l

In the discussion which follows this precept, Malik
makes it clear that for purposes of zakah gold and silver
currencies are to be regarded independently and not in terms
of their values with respect to each other. Thus, he states
that if a person possesses 160 pieces of silver in a city
where the rate of exchange between gold and silver coins is
one to eight--thereby making that persons 160 silver coins
worth twenty pieces of gold--that person; nevertheless, shall
'only.be required to pay zakah on his silver when it reaches

the number of 200 coins.?® He emphasizes, however, thaﬁ the

lposh-ShaficI, *Radd," pp; 277-279; for examples, see
Muwatta', 21833, 850.

2Muwa§tg'. 1:247.
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gsize of the coins must be standard; zakZh would not be re-
quired, for example, on twenty pieces of gold of deficient

weight or 200 pieces of silver of deficient weight.l

_2_0 S"’XN [ . ° H NO Zakah on 2 .
Fruit,.Provender. and Greens -

&

_Malik cites the term and states the precept that
zakah is not levied on any types of fruit [fawakihl,
such as pomegranates, peaches, figs, and so forth.

He continues to say that zakzh is also not levied
on freshly mown provender [al-qadb]l or any types of ed-
ible greens [bugul] nor on the money earned from selling
them until that money has been in one's possession for

a full year [(hawll.3

This precept is an instance of what MalikiI legal
theorists refer to as a1-°ama1.an-nagli, which, in this case,
is believed to have come about by virtue of the Prophet's
jggg,'that is, his not having required something which, had
he required it, would have become well-known to the people
of MadInah. °CIyag cites it as an illustration of that type
of Camal nagli.* Ibn CAbd-al-Barr and al-B3jI also hold
this view, pointing out, like €Iyad, that MadInah was an
agricultural oasis in which these types of produce consti-
- tuted common crops; thus, it would have Been well-known to

the Madinans if the Prophet had levied zakiah on such crops.5

WMuwatta', 1:246-247.

2one term in full is S-XN: stx]I [as-sunnah al-latl
1a ‘khtilaf fiha Cindana wa 'l-ladhy samiCtu min 'ahl al-Cilm;
the sunnah upon which there are no differences of_ opinion among
us and that which I have heard transmitted from the people of

knowledgel. , ,
3Muwatt§', 1:276. bsee above, . 410-415,

5Yiisuf IBN CABD-AL-BARR, Al-Istidhkir, ed. CAlT an-
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Although Malik states in the full term which he uses
for this precept that he has heard it from the people of know-
ledge in MadiInah, he cites no textual sources of law, such
as hadIth or Athir to support its validity. Ash-Shawkanil states
that very little textual information has been transmitted
about this precept; he adds that at-Tirmidhi,? the famous
third/ninth century mubaddith held that no sound bggijg had
been transmitted regarding this precept.3 Thus, it id an-
other very fundamental part of MadiInan Camal nagli about
which few if any hadith had been transmitted.

This precept is also a point of difference between
the Madinans and 'Abd Hanifah, who holds that zakdh is re-
quired on the produce of all fruit trees-~-whether or not
the fruit is storable--and that zakah is required on edible

greens [bugﬁl].4 According to Ibn Rushd, 'Abu Hanifah bases

NajdI Nagif, 2 vols. [incomplete] (Cairo: Al-Majlis al-'A%13
1li-'sh-Shu'in al-'Islamiyah, 1391-/1971°), l:154; Al-Bajl,
- 23170,

IMubammad ibn CA1I ASH-SHAWKANI (1173-1250/1760-1834)
was an important Yamani Muslim scholar from $anca', where he
became gadl in 1229/1813. He wrote at least 114 books and
was much concerned with the revival of Islamic learning and

practice; he was an adamant opponent of taglid [the unthink-
ing imitation of traditionl. 2irikli, 7:190-191.

Muhammad ibn °Ts3 AT-TIRMIDHI (205-279/825-892) was
a famous Central Asian mubaddith and student of al-Bukhari.
His compilation--Al-JamiC--is highly regarded among sunni's.
He is especially important because of his method of criti-
cizing 'isnad's and because of the terminology he used in
classifying them. Sezgin, 1:154.

_ Muhanmad ibn_CALI ASH-SHAWKANI, Nail al-'Awfar min Ha-
dith Sayyid al-'Akhyar: Sharh Muntaq3 'l1-'Akhbar, 9 vols. (Bei-
rut: Dar al-Jil, 1973), 4:203-20L4. .

%p1-B3jI, 2:170.
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his position on the generality [Cumum] of a hadith--which
Milik also transmits in the Muwatta'l--namely, "[Take] ten
percent of that which is watered by the sky, springs, and
ground water [al-baCll; five percent from that which is ir-
rigated;" for, according to the generality of this statement,
zakdh would be required on all agricultural produce.2 Thus,
Malik's precept is an exception to this general statement
and is contrary to analogy with other types of agricultural
produce upon which Malik holds that zakah is required.

3. SthN-X:3 Regarding
Beguests to One's Heirs

Yahya ibn Yahya begins by stating that he has heard Ma-
lik say that the Qur‘'anic verse, ". . . if one leaves
wealth behind [him after death], [let him make] bequests
[wagiyahl to parents and relatives . . ."* was abrogated
upon the revelation of the other verses in the Qur'an
which established the shares of %nheritance which par-
ents and relatives must receive.” Yahya then continues
to say that he has heard Malik say that it is the SthN-X
that it is not permissible for a person to make a bequest
to0 an heir of his unless his other heirs permit him to
do so. If some of them permit it and others refuse to,
the bequest will be taken from the shares of inheritance
of those who permitted it but not from the shares of

those who did not.6

This precept is believed to be another instance of

Camal nagli which was instituted by the Prophet and had been

part of Madinan Camal since the days of the Prophet's Com-

lMuwatfa®', 1:1270.  2Ibn Rushd, 1:l49 (14).

3This symbol stands_for the_expression, "as-sunnah ath-
thibitah Cindana $1-latl 12 ‘khtilaf fiha" [the well-establish-
ed sunnah among us, concerning which there are no differences
of opinion].

Hqur'Zn, 2:180. 5Ibid., 417, 11-12, 176.

Swuwatta’, 2:765.
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panions, as indicated by Ibn Rushd, al-B3iji, and az-Zurqa-
ni.l There was wide-spread agreement among the sunni fuga-
ha' regarding the first part of Mallk's precept about bequests
not being made to helrs and that the Qur'anic verse to that
effect had been abrogated. According to az-Zprqanl, however,
the Yamani fagih Tawﬁsz and others held that the verse had
not been abrogated but rendered specific [makhgius] upon the
revelation of the verses setting forth the shares of inher-
itance and that it pertained to giving bequests to those
relatives who were not heirs.3 (Not all relatives receive
shares of inheritance.) Furthermore, according to al-Baji,
Ibn Rushd, and az-Zurqani, there was some disagreement about
the validity the the provision at the end of this precept,
namely, that bequests could be made to heirs from the shares
of other heirs who were willing to permit it. Al-BajI does
not state who disagreed on this point; Ibn Rushd and az-Zur-
qani, on the other hand, mention Dawud az-%ahiri and al-Mu-

zani.“ who reached manhood sometime after Malik's death. T

boss 1Tbn Rushd, 2:201 (30); al-Baji, 6:179; az-Zurgani,
s$482.

z?AWUS ibn Kais@n al-Khawlanl (33-106/653-724) was a
highly regarded older Successor and was renowned for his know-
ledge of hadith and figh. He was of Persian ancestiry but was
born in Yaman and grew up there. He was known for his piety
and his aversion to the patronage of the 'Umayyads, whom he is
reported to have often admonished. 2irikli, 31322,

3Az-Zurqanl. Ls482; see al-Baji, 6:179; Ibn Rushd,
2:201 (30).

l"For data on al-MuzanI, see abgove,_p. 210, n. 1.
DAWGD ibn €AlI ibn Khalaf az ZAHIRI (200 or 202#270/
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do not know whether this difference of opinion began with
Dawud az-Zahiri and al-Muzani‘or’went back before them.

There is a hadith supporting the first part of the
precept, namely, that bequests are not to be made to heirs,
and it has been transmitted through several channels, al-
though, according to al-Baji and az-Zurgani, there has been
some question about the soundness of these channels of trans-
mission. Al-B3jI states that despite differences of opin-
ion over the validity of this supporting hadith the fugaha'
have always been in wide-spread agreement about this Camal.
Az-Zurqani mentions a hadith supporting the last part of
the precept about the permissibility of making such bequests
from the shares of those heirs who permit it, but he adds
again that there is doubt about the soundness of that hadith's
transmission.l There is no mention in these works of con-
trary hadith; it would seem,then, that,fhis is another ex-

ample of a well-established Camal regarding which few hadith

were transmitted.2

815 or 817-884) was the founder of the so-called "Z&hirl"
or literalist school of law; he_was born in Kufah, studied
in Bagrah and Baghddd and Nisapur, and settled in Baghdad.
One of the notable features of his school was the rejection
of giyas and all other types of ra'y. Sezgin, l:1521.

1p1-B3jI, 6:179; az-Zurqdni, 4:482.

2Tn go far as the contrary opinions of Dawud ag-Za-
hirI and al-Muzani are concerned, they are not, according te
Ibn Rushd, based on contrary hadith but rather on the liter-
al interpretation of the hadith referred to above that "be-
quests shall not be made to heirs." The reasoning of Malik
and those who uphold the precept, according to Ibn Rushd, al-
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' Laws pertaining to bequests are contrary to analogy
with other rights that one has in Islamic law over the dis-
posal of one's property. Ordinarily one is free to dispose
of one's property as one sees fit and to make gifts of it
to whomever one wants. This is clearly not the case in the
laws of bequeéts.

Finally, it would appear that Malik has relied upon
the Madinan Camal that supports this precept as a means of
establishing that the Qur'anic verse pertaining to making
bequests to parents and relatives had indeed been abrogated
upon the revelation of the verses that set down the shares
_of inheritance. For there is nothing in those verses that
explicitly indicatesthat the procedure of making bequests

to parents and relatives had been abrogated.

L, SN: SN%-shkx&-Xil The »
Annulment of Marriage by Lian
Malik cites a lengthy hadith,which reports how the Proph-

et administered 1i® 1li®an; he adds the comment from az-Zuhril
after the hadith that this procedure which the Prophet

Baji, and az-Zurqani, is that the purpose of the prohibition
igs to keep the maker of the bequest from violating the rights
of his heirs; Thus,if they consent to his making a bequest to
another heir at their expense, it is permissible. Ibn Rushd

states that the contrary opinion regards the prohibition as

having no purpose which intellect can discern; thus, they ad-
here to it strictly as a matter of religious obedience. (See
the citations above from Ibn Rushd, al-Baji, and az-Zurqanl )

lhis symbol stands for as-sunnah Cindani . . . . Wa

Cala hadha as-sunnah Cindana 'l-latl la shakk fiha wa la
‘khtilaf LSN . . . . The SN in which there is no doubt and upon

which there are no differences of opinion is in accordance i
with this]..

21,i®3n [mutual cursing] is a type of annulment in the
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ingtituted with regard to the couple mentioned in the
bhadith became thereafter the sunnah regarding those who
de 1i®an. MNalik then transmits a shorter hadith, which
reports that the Prophet administered 1i®an once, divid-
ed between the husband and wife afterward, and joined the
wife's child with her. Malik then cites the Qur'anie
verses which contain the wording of the oaths which are 1
to be taken by the husband and wife when performing 1i‘an.
Malik states that the SN is that a husband and wife
who do 1i%3n may never remarry. If the husband later
claims that he was lying, he shall be flogged the punish-
ment of one who slanders women. In that case, he will"
be permitted to claim the child [if there is one] as
his own, but he shall not be permitted to remarry his
former wife. Malik concludes by gtating that the SN
in which there is no doubt and upon which there are no
differences of opinion is in accordance with this.2

'Although Malik first refers to this precept as a SN,
he makes it clear by his statement at the end of the precept
that it is a SN regarding which there were no differences
of opinion; thus, I would classify this precept with the
other S-XN precepts.

This precept, like the other gggggg precepts discus-
sed so far, would be classified as ®amal naglI because of
thé explicit indication in the text of the Muwatta' that
it had been instituted by the Prophet. Az~-Zuhri comments
on the first hadith, "And so this became thereafter the sun-
nah regarding those who do 1i®an." Thus, the concept of sunnah

which az~-Zuhri has in mind here would be that of the sunnah

of the Prophet;

case of a husband's accusing his wife of adultery but not

having sufficient evidence to prove it. He takes four oaths
before the gagi that he is speaking the truth, and he invokes
the curse of God upon himself if he is lying. The wife may .
exempt herself from punishment by taking four contrary oaths
that her husband is lying and invoking the wrath of God upon

herself if he is speaking the truth.
lQur'an, 24:6. 2Muwatta’, 2:566-568.
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Unlike the preceding examples, this example is sup-
ported by two hadith which Malik cites; nevertheless, the
gggggg'precept provides information which is not contained
in Mélik's.textual sources. The §ggggg precept provides
the additional information that a couple whose marriage has
been énnulled through 1i%an may never again, under any cir-
cumstances, remarry--which, according to Ibn Rushd, is a
point of difference between Malik and 'Abu Hanifah. 'Abu
Hanifah agrees with the additional information in the pre-
cept that the husband should be given the punishment of one
who slanders ﬁomen, if he admits that he was lying, and he
agrees, furthermore, that the child, if any,will then be
regarded as that of the: former husband. 'Abd Hanifah con-
4tends. however, that just as the father may reclaim his child,
80 may he remarry his former wife. ‘Ibn Rushd adds that oth- |
ers--whon he does not specify--held, not like 'Abu Hanifah
that he may remarry his former wife, but that she would im-
mediately become his wife again, if he admitted to having
liedvand took the appropriate punishment.l

From M8lik's standpoint, the precept of 1i®an is con-
trary to analogy with the general precepts of divorce [tg;égl.
according to which there may be a pericd of waiting [Ciddah],

during which the husband may decide to take his wife back in

ljupammad ibn ‘Ahmad IBN RUSHD, Bid@yat al-Mujtahid

wa Nihayat al-Muqtagid, 2 vols. in 1 (Cairos MajbaCat al-
Istiqamah, 1371/1952), 23120. This edition is cited hence-
forth as: Ibn Rushd, (Istiqamah), to distinguish it from the
Dar al-Kutub al-CArabiyash edition.
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marriage, and after which the husband may remarry his form-
er wife again, if she consents and if it is not the third
divorce. Al-Baji notes this anomalous nature of 1iCan and
adds that because of it there have been some fugahd' who
classified 1iCan as a type of annulment (faskh] and not é
type of divorce; he disagrees with that classification, how-
ever, because even in the case of numerous types of annul-
ments remarriage is permissible in Islamic law.l ‘'Abd Ha-
nifah and others who regard it as permissible for a former
husband and wife to remarry after 1iCan would regard 1iCan,
at least in that respect, to be analogous with divorce [ja-
1l8q]. It might also be noted that the precept of ;;Eég is
contrary to analogy with the precept regarding testimony
for establishing sexual infidelity, which requires a mini-
mum of four witnesses of reputable character who actually
saw the act of adultery or fornication being performed. In
this case, there is only a single witness, and the wife, fur-
thermore, may avoid punishment by taking'a contrary oath.
Nevertheless, as far as I know, there were no differences
of opinion among the fugaha' on this aspect of the precept
of 1i%an. ‘

Ii should also be noted that after this §gg£g§ pre-
cept Mﬁlik cites two AN precepts that are connected to it
and are apparently derivatives of ijtihad regarding the ap-

plication of 1i®@n. The first of these pertains to a man's

1p1-B5jI, 4178.
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performing 1iCan after he has divorced his wife a third and
final time and learns that she is pregnant but claims that
he is not the father of the child.l _The second AN precept
states that the precept of 1iCan pertains to wives who are

Muslim slaves or free Christians or Jews just as it pertains

to free Muslim wives.2

. S=XN: Regardin
Zakah on Inheritance

Malik states that it is the S-XN that when heirs in-
herit commercial goods, houses, or slaves or the right
to collect on debts due to the one from whom they are
inheriting, they are not required to pay zakah on the
money they earn by selling such goods or on the sum of
the debt when it is collected until they have had that
money_in their possession for a full year.Lhawll.

Malik then continues to say that it is the SN that
heirs are not required to pay zakah on money they receive
as inheritance until they have had that money in their
possession for a full year [hawl].3

These two precepts, the first of which is a S-XN and

the second of which is a SN, are very similar,but they are
not identical. The first pertains to the inheritance of
types of property or the right to collect debts upon which
zakah is not due according to Malik. The second pertains
to the inheritance of types of property--gold and silver or
livestock and the like--upon which gzakah is required. It
is not the goods themselves or the debt upon which one pays
zakah in the first precept but rather on the money that one
earns by selling the goods or by collecting the debt. Nev-

ertheless, the two precepts are so clese that it is diffi-

IMuwatta', 2:568. 2Ibid., 23568-569.

3Ibid., 13252; note: Ibn al-Qasim refers to this S-XN
as an SN. See Mudawwanah, 1:231 (3).
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cult te conceive of how there could be consensus on the firgste-
which would seem to presume the precept of the second--and not
also be consensus on the second. In the absence of any evi-
dence about differences of opinion in MadInah on eifher pfe-
cept, it would appear to me that S-XN and SN are used as
equivalents in this aiample. It would be within the custom-
ary semantic range of SN to include precepts upon which there
had been consensus, but it would not be within the semantic
range of S-XN to stand for precepts upon which there had
been no consensus among those whom Malik regards as being the
constituents of Madinan 'ijmg®.l

These precepts constitute a point of difference be-
tween Malik and the Kiifans ‘Abi Hanifah and Sufysn ath-Thaw-
rI.z according to Ibn Rushd. This differenée goes back to
a fundamental difference between the manner in which M&lik
defines the wealth [mall] upon which 2akah is levied and the
manner in which the Kifans define it. The Kiifans define a
person's wealth as a single unit regardless of whether or
not it is made up of profits [ ‘arbdh] from one's base capi-
tal [al-‘agl] or from accretions [fawd'idl--such as inheri-
tancé. as mentioned in this example, gifts; wages, and so
forth--which do not come from bne's base capital; Malik

holds, on the contrary, that for ﬁurposes of zakah a distinc-

lpor discussion of the overlapping between Malik's
terms and their classification into inclusive and exclusive
categories, see above, pp. 419-434, 523-529.

2For data on ath~-Thawri, see above, p. 77, n. 1.
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tion must be drawn between base‘capital and profits that
result from utilization of it, on the one hand, and between

aceretions, on the other.l

Thus, according to the Kiifans, whenever the amount
of a person's wealth reaches nigab [the minimum amount upon
which zak3h is duel that person will pay zaksh one full year
[hawl] later on the entirety of his wealth~-including recent
profits or accretions--if, at that time, the entirety of
one's wealth is still at the level of nigab or above it.2
From this point of view, the Kifans would hold contrary to
Malik's S-XN and SN precepts in this example that the accre-
tions one receives by way of inheritance shall simply be
calculated as part of that persbn's base capital, and he will
be required to‘pay zakah on those accretions whenever the |
zakih on the base capital becomes due, whether it is a full
year [hawl] after the accretions were received or a single
day.

Malik's posifion. which according to his commentators.
is reflected in these precepts, is that it is only the prof-
its which one receives through utilization of one's base
capital which will have the same due date as the base cap-
ital, regardless of whether those profits were received a
full year before the due date or only a single day. Like
the Kﬁfans, Malik holds similarly that the natural increase

_ _1See Tbn Rushd, 1:159-161; cf. al-Baji, 2:112; az-
Zurgqani, 2:327.

23ce Tbn Rushd, 11160 (9).
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of herds of livestock--sheep, cattle, camels, and the like--
is calculated to be part of the entire herd at the time when
zakah is due on the herd, whether those animals were born
a full year prior to the due date or only a single day before.
Acoretions, however, which do not accrue from one's base cap-
ital are only added to one's base capital if the base capital
is below the level of nigdb. In such cases, the accretions,
if sufficiently large, will bring the base capital up to thé
level of nigab,and gzakah will become due on that new base cap-
ital one full year (hawl] later, if, at that time, the base
capital is still at the level of nigab or above it. But,
according to Malik, once one's base capital has reached the
level of nigab, further accretions are kept separate from it
for purposes of paying gzakah. Each additional accretion |
which does not accrue from the base capital will have its
own due date which, as reflected in the S-XN and SN precepts
above, falls due one full year [hawl] after one receives
that accretion or, as in the S-XN precept, after one receives
the money that comes from‘selling the proﬁerty or receiving
payment on a debt the right to which one has received as in-
heritance.l In all cases, however, even when accretions are
added to the base capital in order to bring it to nigab, pay-
ment of'gggég on accretions will not fall due until at least

one full year after the accretion has been received.

1See Ibn Rushd, 1:159-162; al-BajI, 2:1112; az-Zurqa-
ni, 21327,
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- Furthermore, the reasoning behind the Madlnan posi-
tion, according to Malik's commentators, is that zakah is
only due on property which is at the level of nigab after
one has had the opportunity for a full year to incréase the
size of that capital by investment and other utilization of
it., They refer to this as the "right of growth" [hagq at-
.tanmixah].l Thus, if aécretions which do not accrue from
one's base capital were added to the base capital when zakidh
became due on the base capital, one would not have had the
right for a full year to augment those accretions by invest-
ment and other means. This notion of the right to augment
one's wealth before havihg to pay zakah on it appears from
the Muwatta' to be a very fundamental part of the Madinan
conception of zakah. Mzalik states, for example, that it is
the A-XN that one who loans money to others is not required
to pay zakah on the money that is loaned out until it is re~
paid, unless it is repaid before a full year transpires.
But even if the money is loaned out for several years, the
one who loaned it out will be required to pay zakah upon it
only once at the time it is repaid. Malik reports in the
Muwatta' prior to this precept that ®Umar ibn CAbd-al-CAziz
required governors of his to return properties which they
had expropriated wrongfully to their rightful owners, but
he required that.zggég for only one year be levied on those

properites because they had been uncollectible [¢imar] dur-.

_ _1Itn Rushd, (Istigdmah), 11263; al-BajI, 2:1112; az-
Zurqani, 2:1327.
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ing the years .they had been in the governors' possession.
Al-Bajl and az-Zurqani explain both of these matters in terms
of the precept that the owners of the property did not have
the ability to augment their wealth during the period that
it was loaned out or wrongfully expropriated.?

According to Ibn Rushd, there are two legal texts of
generally accepted authenticity which apply to the S-XN and
SN precepts in question; neither of these texts, however,
upholds Malik's precepts explicitly. The first is a hadIth
according to which the Prophet is reported to have said that
no zakdh is required on wealth [fI mdl] until a full year
{hawl] has transpired upon it. The second text is an ‘'athar
according to which the caliph cUmarwibn al-Khattab, when col-
lecting zakah on livestock, included the newly born livestock
as part of the total herd upon which the zakih was levied.
According to Ibn Rushd, there were no differences of opin-
ion among the fugaha' regarding the authenticity of these
texts.> Both the Kufans and Madin;ns. as I indicated above,
are agreed on the validity of °Umarfs practice regarding how
zakdah is to be calculated on herds of livestock.

The Madinans and Kufans disagree, however, in that
the Kufans define all types of wealth upon which zakdh is

due after the expiration of a full year to be analogous to

IMuwatta', 1:1253. 2A1-BajI, 21113-114; az-Zurgini, 2:328-330.

3Ibn Rushd, 11159-160 (28), 161 (26); idem, (Istiqi-
mah), 1:1263. - .
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the procedure which ®Umar ibn al-Kha}t@b is reported to have
followed in collecting zakah on herds of livestock. Thus,
they group the entirety of one's wealth into a single unit
upon the due date of onefs base capital, regardless of wheth-
er or not that wealth had been augmented by profits or ac-
cretions. From the Maliki point of view, on the other hand,
CUmar's procedure is only analogous to the grouping of the
profits which accrue from one's base capital into a single
unit, but it is contrary to analogy with the procedure which
is to be followed regarding the levying of zakah upon accre-
tions that do not result from‘onefs base capi‘bal.l Thus,
it would appear in this example that Malik is again using
his sunnah terms to indicate that he regards an analoegy which
others have drawn--in this case the Kufans--to be mistaken.

Since the Prophet instituted zakah and, acdording to
the evidence cited by Ibn Rushd, is reported to have stipu-
lated that zakah not be paid on certain types of wealth un-
til one had had them in his possession for a full year, Ma-
lik probably would have regarded this cggg; to have gone
back to the Prophet, whose collectors of zakdh would have had
to collect zakah on profits as well as accrefions. But since,
according to the sources I have consulted, there is no tex--
tual evidence supporting Malik's precept, it would be another

example of aaveryufundamental fypea=of Madinan Samal regard-

lsee Ibn Rushd, 1:159-162.
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ing which nothing explieit had been transmitted, either for
or against it. Purthermore, although there were legal texts
that pertained to this Qgggl precept, the precept itself pro-
vides essential information not contained in those texts.

The hadith in question states that zakah is not required upon
wealth until after the transpiration of a fﬁll year upon that
wealth. Nevertheless, that hadith can be used to support
either the Madinan or Kiifan position depending on how one
defines wealth, i.e, as including both profits and accretions

or as including profits but not accretions.

6. M3S: Regarding a Plaintiff
with One Supporting Witness

Malik begins the chapter by citing a hadith which
states that the Prophet gave a verdict on the basis of
the oath of the plaintiff supported by the testimony of
a single witness. He then cites an 'athar which reports
that CUmar ibn ©Abd-al-CAzIz wrote to his governor in
Kufah directing him to hand down verdicts on the basis
of the oath of the plaintiff supported by the testimony
of a single witness. Malik cites an 'athar which re-
ports that 'Abd Salamah--a highl{ regarded Madinan judge
during the first/seventh centuryl--and Sulaiman ibn Yasar?
were asked about the validity of giving verdicts on this
basis and replied that it was valid.

Malik states that the sunnah has been long put into
practice [M@S] regarding the matter of handing down ver-
dicts on the basis of the oath of the plaintiff supported
by the testimony of a single witness. He adds that, if
the plaintiff refuses to take an oath, the defendant will

1'ABT SALAMAH ibn CAbd-ar-Rahmdn ibn CAwf (d. 94/712)
was the son of one of the most famous Companions, CAbd-ar-Rah-
min ibn CAwf and was himself a very highly regarded Madinan
Successor, who presided over the MadInan judiciary from 49/669
to 53/672 or 54/673. He was compared to Ibn ®Umar for his ex-
tensive knowledge; Waki® also reports that he ruled on the basis
of the above precept. Waki®, 1:116-118.

2For data, see above pp. 67-68 , n. 3; he was one
of the Seven Fuqaha'.
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then be.asked to take an oath absolving himself. If
the defendant takes such an oath, the plaintiff will
forfeit his claim. But if the defendant also refuses
to take an oath _absolving himself, the plaintiff's claim
shall stand. Malik adds that this procedure is only to
be followed in money matters [al-‘'amwall and is never
valid in legal matters pertaining to the administration
of punishments fal-hudid], the verification of marriage,
divorce, or emancipation, or the proof of slander or
theft. Malik supports these contentions by a relative-
ly lengthy legal argument.l

This precept Was a major pqint of contention between
- Madinans and non—MadInans; and, according to ash-Shafi®i,
there was significant disagreement about its validity among
the prominent Madinan fugaha' Ibn Shihab az-Zuhri and SUr-
wah ibn az-Zubair.2 Other reports, however, claim that there
was agreement among the Seven Fugaha'on this matter--of whom
CUrwah ibn az-Zubair was one of the prominent members.> Sap-
nin cites a text from Ibn Wahb in the Mudawwanah,according
to which az-Zuhri is reported to have said that it was Ngs
from the days of the Prophet and the first caliphs that this
procedure is never to be followed in verifying marriage and
divorce. Sahnun adds another text which states that SaCid
ibn al-Musayyab and RabiC®ah also held that view.“ Ash-Sha-
£i%I indicates that Rabitah clearly supported the validity

of this precept;5

IMuwatta', 2:721-725.
2Ash-Shafi®I, "Ikhtilaf Malik," pp. 196-197.
3see Ibn Rushd, 2:282 (4), and ar-RasinI; p. 195,

“Mudawwanah, 4184 (10). SAsh-Shafi®I, *Ikhtilaf Malik,p. 197
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As for the fugahd' outside Madinah, Ibn Rushd states
that neither al-'Awzi°I in Syria or al-Laithr ibn Sa®d in Egypt
or the majority of the people of Iraq held that this precept
was valid.l Al-Laith disagrees with it in his letter to Malik,
:eferred to above.2 He contends that this precept was never
part of the Camal of the regions outside Madinah; the Compan-
ions never instituted it in those regions, nor did the first
four caliphs ever enjoin the peoples of those regions to in-
stitute it. Although Malik cites an 'athar prior to this pre-~
cept stating that the 'Umayyad caliph ®Umar ibn ®Abd-al-CAziz
wrote to his goverrior in Kifah directing him to institute
this precept there, al-Laith reports to the éontrary that
CUmar ibn ©€Abd-al-CAziz later retracted that position.3 It
might also be pointed out that even though al-Laith, unlike
ash-ShafiCI mentions no explicit differences of opinion among
the Madinan fuqah3®, there is, nevertheless, some indication
in his letter that there had not been complete agreement on
this matter in Madinah. since al-Laith describés himself as
among the most rigorous of pedple in adhering %o that upon
which the people of Madinah had reached agreement:u

Malik surely considered this precept, however, as
being what later theorists called Camal nagli; in this case
the Camal is in keeping with the jadith with which Malik be-

11bn Rushd, 2:282 (4#). 2See above, pp. 321-331.
3see Ibn Qayyim, (SaCidah), 3197.
¥see above, pp.311-314, 321-331.
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gins the chapter. Here again, however, the Camal itself
adds details of the most fundamental importance to this pre-
cept, which are not indicated at all by the legal texts which
Malik cites.l

Like the other §gggg§ precepts discussed so far, this
precept is contrary to analogy with other closely related pre-
cepts in fslamic law. Generally, for example, the plaintiff
is.required to substantiate claims by the supporting testi-
mony of at least two male witnesses of good character or
the testimony of one male and two women of good character.:
This contrary mrocedure is supported by the Qur'an.2 Malik,
however, as indicated in the text of the Muwatta’', regards
this precept to be a special exception, applicable only in
the case of money matters. There is a second procedure, how-
ever, which is also followed in money matters exclusively
and upon which there was general consensus among the fugaha'
in and outside Madinah, as Malik states in the Muwatta' at
the close of his argument defending the validity of this pre-
cepta3 This second proceduregpertains to cases in which the
plaintiff has no witness. According to this procedure, how-
ever, the defendant is asked to take the first oath--which
is the opposite of the brocedure set forth in this precept--
and if he takes an oath absolving himself, the plaintiff's

claim will not stand. If, however, the defendant refuses to

lror earlier discussion of this, see above, pp.l4l-143.
2Tbn Rushd, 2:282 (4); Qur'an, 2:282.
3Muwatta', 2:724-725,

i
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absolve himself by taking an oath, the plaintiff may then
lay claim to his right by taking an oath on the validity of
his claim.

Malik's sunnah precept is also contrary to analogy
with this second procedure which is to be followed in money
matters when the plaintiff has no witness. For in that case,
the defendant is given the chance to absolve himself at the
outset by taking an oath contrary to the plaintiff's claim.
According to Malik's gggégg precept, however, the plaintiff's
claim is sufficiently strong when Supported by a single wit-
ness, that his oath is taken firsf and the defendant is not
permitted to absolve himself at the outset by taking a con-

. trary oath.

According to Ibn Rushd, those who oppose Malik's sun-
nah precept do so on the basis that it is contrary to the |
procedure set forth in the Qur'an and is supported only by
isolated hadTth.l Ash-Shafi®I also indicates that that is
the reasoning of those who oppose this precept.2 Malik in-
dicates that he is aware of the reasoning of his opponents;
for he points out that the second procedure discussed above
is, like the procedure to which he subscribes in his sunnah
precept, contrary to the Qur'anic text. He states, there-
fore, that if they can accept this other procedure for which

there is no Qur'anic authority, they should regard the well-

1Tbn Rushd, 2:282 (4).
2psh-ShAfiCI, *Ikhtilif MElik," p. 196.



576
established §ggggg CM3S] to be sufficient to establish the
validity of this other precept, despite the fact thaf it is
contrary to the Qur'in.l Ash-Shafi®I subscribes to this sun-
nah precept because of the isolated hadIth which M3lik trans-
mits supporting it. But with Malik, on the other hand, this
isolated padith which he transmits would appear to be only
an ancillary to Camal, indicating, for example, that the
Camal is in conformity with something the Prophet did and
must go back to him. The vital details of the precept, how-
ever, come not from Malik's legal texts but from the non-
textual source of Madinan ®amal. This would seem to be an
.example of how an isolated hadith, which according to Malik's
legal reasoning would otherwise not be authoritative, takes

on authority by virtue of its being in conformity with Ma-

dInan Camal.?

Conclusgionsg
In my analysis of Malik's sunnah terms I have concen-
trated upon those of them which indiecate MadInan consensus,
i.,e., those which fall in the category of S-XN. The sunnah

- terms which I have investigated here seem to pertain to what

later legal theorists called g;rcamal an-nagli, ®amal which
transmitted, as it ﬁere. precepts of law from the Prophet

which he had either instituted directly, tolerated, confirmed,

lyuwatta', 2:1724-725. 2See above, pp. 179-184; cf., 484-48Y.
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or simply 1left to be.l This seems to hold true for the
remainder of Malik's sunnah terms, although I have not ana-
lyzed them in detail. In some instances Malik indicates
the connection of his sunngh precepts with the Prophet by
citing hadith; sometimes he also cites gthar as if to indi-
cate by that the continuity of the Camal in question. But
often in these examples there are no supporting texts at all
for Malik's sunnah precepts. Without more explicit evidence
such precepts can only be deemed to be Camal nagli on the
basis of presumption, such as, for example, that they per-
tain to fundamental aspects of law-~like the precepts of za-
kah--which the Prophet is known to have instituted and, hence,
are of such nature as to be likely to go back to him. The
question of whether or not such precepts are actually Camal
nagqli cannot be proven conclusively in the absence of explic-
it, authentic texts; rather it is a question of probability.

The scarcity of legal texts either for or against
the sunnah precepts in these examples is very significant,
beyond the consideration of being able to establish that some-
thing is ©amal nagli. For, although there are no texts for
some of the precepts, even those precepts which are support-
ed by texts provide, nevertheless, essential information
which is not to be found in the texts themselves. In fact,

those texts when available seem to have essentially the func-

lsee above, pp. 410-415.
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tion of indicating the source or continuity of the °ggg; in
question; they are ancillaries to ©amal, so to speak. The
transmission of the content of the precept, however; comes
from Camal. Thus, from the Malik? point of view, it is in-
deed an Camal nagli, an Camal which is like transmission
{an-nagll.

The paucity of texts to support these precepts made
possible the criticisms of those like 'Abu Yusuf and ash-
Shaibanl who held that the source and continuity of MadInan
Camal were questionable and not verifiable and who refused
to subseribe to any precept of Madinah uniess there was tex-
tual support for it. This insistence upon texts is a no-
table characteristic of the writings of ‘'Abd Yusuf, ash-Shai-
bani, and ash-Shafi®I--not to mention later writers like
Ibn Hazm.l It distinguishes their writings, as I have men-
tioned, from the.letter of al-Laith ibn Sa®d, who does not
question the priority of Madinah over other cities in mat-
ters of knowledge and continues to adhere to Madinan local
consensus.? But this paucity of texts to support Madinan
Camal made it difficult for MadiInans to uphold the validity
of their Camal precsbts among those for whom insistence upon
legal texts as the only source of law had become the ground
rules of debate. For the validity of the Madinan précepts

rested upon the authority of the non-textual source of Ma-

1see above, pp.321-356.
2See above, pp. 321-331.



