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terion against which he judged, accepted, rejected, and in-
terpreted hadith, and that concept of gunnah was inseparably
connected with Malik's concept of Camal.

It may be surprising that, although M3alik was high-
ly regarded among the muhaddith's in general, Malik, never-
theless, did not take a position toward hadith such as some
representatives of 'ahl al-hadith, like ash-Shafi®i, would
take of regarding isolated hadith to be a valid, independ-
ent source of Islamic law, on the condition that they have
been transmitted with sound *ignad's. The following reports
indicate, on the contrary, that it was toward the isolated
hadith that Malik exercised great caution, especially those
isolated hadith that have irregular and unusual [shadhdh]
meanings and implications. Again, the misgivings and cau-
tions of Malik reflected in these reports are supported by
his general legal theory.

As I mentioned earlier, it is reported that Malik
possessed numerous notebooks--even chests full of note-
books, the reports specify--containing the hadith of az-
Zuhrli. Malik is reported to have said that there were many
of these notebooks from which he had never transmitted a
single hadith and, furthermore, from which he did not in-
tend to trénsmit a single hadlth as long as he lived.t Tt
might appear that M3lik's reason for not transmitting these

hadith was because they were non-Madinan. However that may

leryag, 1:148, 151.
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be, it is reported that Malik also had books of Madinan ha-
dith that he never transmitted. One report has it that when
they buried Malik they found in his house, in addition to
seven chests [ganadiq] of thé hadith of az-ZuhriI, chests
containing books of the people of Madinéh from which Malik
had not transmitted anything over the long years that his
students who found those books could remember.?l AIt is re-
ported further that when Malik died they found great quan-
tities of the hadith of ©Abd-AllzZh ibn ®Umar--the prominent
and authoritative Madinan Companion--among Malik's books

of which only two hadith had been transmitted in the Muwat-

ta' '.L

It is reported that whenever Malik was informed that
a hadith he had transmitted was not transmitted by others

or that it was a hadith that heretics ['ahl al-bidCahl use

as a proof for their views, Malik would discard that hadith.
Ash-ShafiC®i is reported to have said in cohnection with Ma-
lik's standards with regard to hadith that wﬁenever Malik
had doubts about a hadIth, he would discard that hadith com-
pletely.3 Malik warned others against the use of irregu-
lar {shadhdhl] hadith; it is reported that Sufyan ath-Thaw-
ri, when asked about an irregular hadith, would advise the

one who asked him to leave such hadith alone, and Sufyan would

lerysq, 1:149. “Ibid., 1:148.
31bid., 11150; Ash-ShitibI, Al-Muwdfaqdt, 4:289.
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inform him that Malik had prohibited the use of such ha-
g;gg.l It is reported that a man once commented to Yahya
ibn Ma®In® that Milik had knowledge of only few hadith.
Ibn Ma®In replied that Malik seemed to have knowledge of
few hadith because of his high standards of discrimination

[bi-kathrat tamyIzihij.>

According to another report, the comment was once
made o MElik that Sufydn ibn CUyainah¥ possessed hadith
which Malik did not. Malik is said to have replied: "Shall
I transmit to the people everything I have heard? In that
case I would be a fool ['g@ﬂgg]."5 According to a variant
transmission of the same report, Malik's reply was,". . .
in that case I would only be desiring to lead them astray.”

M&lik then goes on to say: "[As it is] hadith have already

lerysg, 1:138.

ZYAEYK IBN MACIN ibn CAwn al-Murri (158-233/775-847)
was a student of Sufyan ibn CUyainah, CAbd-Allah ibn al-Mu-
barak (118-181/736-797)--the prolific writer and famous fa-
aqIh, historian, and glifi--and others, Al-Bukharl and Muslim
were students of Ibn Ma®In. Ibn MaCin was regarded as a
highly trustworthy transmitter of hadith. He also had ex-
tensive knowledge of the genealogies and biographies of the
mubaddith's and followed in the tradition of ShuCbah, who eighty
years earlier laid down the foundations for the biographical
sciences of hadIth. Like his teacher Ibn al-Mubarak, Ibn
Ma®In possessed an extensive library. Sezgin, 13106-107, 95,

Je1yaq, 1:1148.

4SUFYAN IBN CUYAINAH ibn Maimin al-HilzlI (107-196/
725-811) was born in Kifah but grew up in Makkah and became
one of the most renowned Makkan muhaddith's, fu%aha', and
Qur'anic commentators. He was one of ash-ShafiCl's Makkan
teachers. Sezgin, 1196, 484, .

5cTyaq, 1:149-150; ash-ShafidI, Al-Muwdfagdt, 4:289.
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come forth from me for each of which I would rather have been whip-

ped than for them to have come forth from me, and I am among

the most fearful of people of the whip."l

'AbG Zahrah sums up Malik's attitude toward hadith
aptly and indicates that there was.a strong connection be-
tween it and Malik's concept of maslahah. Malik, he holds,
would commit to memory the hadith that he received from his
. teachers, and he would set down in writing whatever he com-
mitted to memory. However, he would examine carefully what
he transmitted and transmit only those hadith that met his
standards of criticism and would be in the best interest
[maglahah] of the people if divulged and widely_circulated.2
Similarly. M3lik is reported to have advised his student
Ibn Wahb--who, as I pointed out earlier, is said to have
collected the adIth of Egypt and the §ijdz3--to beware of
those types of hadIth and other types of transmitted learn-
ing which it is not proper tla yastagiml] to 'l:ransm:'\.'t:.l+ Ibn
Wahb is reported to have saids '

"If God had not saved me through Malik and al-Laith5 I

leryag, 1:149-150; Ash-ShajibI, Al-Muwidfaqdt, 4:289.
Z‘Abﬁ Zahrah, p. 88. 3see above, pp. 74=75, n. 3.

e1yag, 1i1s1.

51 b0 '1-Harith AL-LAITH IBN SACD al-Fahmi (94-175/
713-791) was an Egyptian contemporary of Malik and a very
highly regarded muhaddith, faqih, and_historian. He was
one of the most highly regarded fugaha' of his generation.
Like, Malik, he was a student of az-Zuhri and others. Sezgin,

1:520.
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would have gone astray." It was said to him, "How is

that?" He replied: "I had become too involved with

hadith ['akthartu min al-hadith] to the extent that

I was becoming confused. I would set forth [what I

had heard] before Mglik and gl-Laith, and they would

say: "Take this one and discard that one.'"l

Malik came to have considerable prestige and influ-

ence in MadInah. Apparently, he used it to constrain the
people of learning in MadInah to observe standards in trans-
mitting hadIth similar to his own. It is reported that un-
til Malik's death those who transmitted hadith in Madinah ..
had to beware lest M3lik have them put in jail and require
them to correct what they had transmitted before he would
permit them to be set freé.2 It is reported that notable

Madinan scholars of Malik's generation like Ibn Kinanah,

Ibn 'Abl Hazim, and ad-DarawardI’ refrained from transmit-

, leTy5d and Ibn Farhiin, p. 333, cited by 'Abl Zahrah, p.
P. 233. .

2cTyad, 1:166.

3eythmin ibn °Isa IBN KINANAH (d. ca. 185/ca. 801)
was a significant MadiInan faqih and student of Malik. Ibn
Kinanah was close to Malik and would always sit at his right
side. He was regarded as one of Malik's most exact and well-
studied students., It is reported that _Malik would send Ibn
Kinanah to debate with 'Abll Yusuf on his behalf before the
CAbbasid caliph, when the caliph and 'Abu Yusuf visited Ma-
dinah on their way to pilgrimage. After Malik's death Ibn
Kindnah took Malik's place in his circle of students but died
s ix years:after Malik. Ibn CAbd-al-Barr says that ra'y
got the better of Ibn Kinznah [ghalaba ®alaihl 'r-ra'yl] and
that he was not noteworthy in hadith. ¢Iyad, 1:292-293; Ibn
cAbd-al—BaI‘I‘, pl 55. - - .

' CAbd-al-CAzIz IBN 'ABI HAZIM (4. 185/801) was a Ma-
dInan fagIh of mawla origin. Ibn MaCin regarded him as a
trustworthy transmitter of padith. Ibn Hanbal held, howev-
er, that Ibn 'AbI Hazim possessed books of hadith that he
had not received by way of formal transmission. Neverthe-
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ting the hadith of certain scholars during Malik's lifetime

out of deference [haibah] to him.l

Malik as a Teacher
and Mufti

*Abli Zahrah concludes on the basis of his comparative
biographical studies of the ';gég's of the major sunni
schools and the accounts of their students that, of all
these 'imam's, none had students as numerous and from as
diverse backgrounds as Malik. Malik attracted students from
all parts of the Islamic empire; the majority of them came
from the Hijaz, Egypt, North Africa, Morocco, and Andalu-
sia, but many of Malik's students came from Syria, Khura-
san, and Iraq as well., Furthermore, Malik attracted stu-
dents of all ages; he attracted those who were older than
he, those who were the same age as he, and those who were
younger; 'Abu Zahrah suggests that one of the main rea-
sons why Malik's school spread so far through the Islamic
world so quickiy was because of the large numbers and great
diversity of his students;2

Malik's method of teaching and the atmosphere of his

circle of students differed from that of 'Abl ﬂanifah; which

less, Ibn Hanbal regarded him as the best fagIh in MadInah
after Malik. Ibn CAbd-al-Barr, p. 55. - _ '
CAbd-al-CAzIz ibn Mupammad AD-DARAWARDI (d. 186/802)
was a Madinan muhaddith who transmitted many hadith but_is
said to have had a poor memory. He was a mawla of Khurasan-
ian background; studied under Sufyan and Shufbah; and was
one of ash~ShafiI's teachers. Ibn Hajar, 6:353-355; Zirik-

li' b31500 . )
lerysg, 1:166.  2'Abd Zahrah, p. 229; cf. CIyaq, Ls:l43.
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is said to have been characterized by free discussion and
exchange of opinion; consultation [ghﬁgé]: and a consider-
able amount of speculative, hypothetical reasoning.t W3-
‘1ik's circle, on the contrary, was dominated by his person-
ality; The number of questions that one would be permitted
to ask were limited, and hypothetical reasoning was strict-
ly discouraged;

Many of those who sat in Malik's circle held him in
great awe [haibahl], an awe so great that in some cases it
made it impossible for soeme sitting in Malik's circle to
find the courage they needed to ask him questions; As for
those who were not afraid to askuquestions‘the social pres-
sure of Malik's studénts was apparently enough to guarantee
that they observed whatever etiquette was deemed proper.
One man reports that he attended Malikfs circle and asked
him a question. When M3Zlik answered him, he replied with
a counter argument; Malik then replied with a counter argu-
ment of his own. Then some of Malik's students indicated to
the ‘man that he should be silent,so he ceased to argue.?
There is a report of another visitor who attended Malik's
circle and asked two questions, which M&lik answered, and
then continued to ask a third, which Milik refused to an-

swer; when the man lost his pétiénce with Malik and respond-

ed to Malik's advice that he be less persistent and more

lsee al-Kawthari, pp. 55-56. 2CIyad, 1:163.
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modest by citing a spurious hgézzg in his favor, several
of Malik's students stood up to the man; pulled his turban
from his head, and choked him with it.T
One of Malik's students, Ziyad ibn Yﬁnus;2 is re-

ported to have said that he had never seen a man of learn-
ing (Cglim], a man given to worship [CZbid]l, a shrewd vil-
lain [ghatirl, or a governor (wdll] held in greater awe and
deference [i.e.. 'ahyab] than Milik.3 Similarly, Sa®Id ibn

5

'AbI Maryam, ad-DarwardI, and Ibn al-M&jish@in’ report that

chyad. 1:167. The man is reported to have been an
Iraqi; the hadith he cited to support the.validity of his
insistence before Malik was: "'Idha kathufa wajh ar-rajul,
dagda dinuhl® [the rougher (i.e. the more bold and immodest)
a man's face becomes, the finer will be his (understanding
of) religion]. I assume the hadith is spurious because I
could find no reference to it in A. J. Wensinck, Concordance
et indices de la tradition musulmane:s lz2s six livres, le

_————'——.——'——‘-‘_—5—.—_-————-‘_-—
musnad d'al-Dariml, le muwatta' de Malik, le musnad de A?—
mad_ibn Hanbal, 7 vols. (Lelden: E, J. Brill, 1937-1943).
2ZIYAD IBN YUNUS ibn SaId al-HagramI (d. 211/826)
was an Alexandrian mubaddith and was regarded as a great
seeker of knowledge. He was nicknamed “stisat al-Cilm" [the
woodworm (i.e. that bores through) knowledgel. Other mu-
haddith's regarded him as reputable and trustworthy. Ibn
k[a..]ar. 333890 : ’

3c1yad, 11166.

45ACTD IBN al-Hakam °*ABT MARYAM (lb4k4-224/761-838)
was an Egyptian mawla and a_highly regarded mubaddith and
fagih. Many regarded him as one of the most intelligent
Egyptians of his generation. Ibn Hajar, 4:17-18. o

” 5CAbd-al-Malik ibn CAbd-al-CAziz IBN AL:MAJISHUN
(d. 212/827) was the son of one of the most prominent Ma-.
dInan fugaha' of Malik's generation, CAbd-al-CAzIz ibn al-
Majishun (d.. 164/780).. Their family had come to MadInah
from Persia. CAbd-al-Malik was a student of Malik and fol-
lower of his school, of.which it is said that he had.a most
excellent understanding. Like his father before him, CAbd-
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they had never felt in the presence of a caliph or governor
the awe mingled with fear [gg;pggj that they felt for Malik
when in his prese.nce.'1

Ibn Wahd, one of Malik's main students, reports that
when he first came from Egypt to Madinah to see Malik the
delegation of Egyptians whom he:was with designated Ibn Wahb
to ask Malik on their behalf about whether hermaphrodites
should be regarded as male or female for purposes of law,
When Ibn Wahb saw Malik, however, he had such awe of him
that he could not find the courage to ask the question nor
could anyone else in the Egyptian delegation.2

Malik's students are described as having sat so still

in Malik's presence that it was as if birds were perched

al-Mdlik: ibn al-Majishiin was one of the main mufti's of Ma-
dInah in his day. He was also one of the teachers of Sah-
nlin. The muhaddith's regarded him as a weak transmitter of
hadith. 2Zirikli, %:305; Ibn Hajar, 6:407-409.

leryag, 1:166-167.

2Cited by 'Abl Zahrah, p. 100. It is a question which
apparently no one ever found the courage to ask Malik. In the
Mudawwanah, when 'Asad ibn al-Furat--who asks the questions--
asks 1bn al-Qasim--who provides most of the_answers--about
M&lik's opinion on hermaphrodites, Ibn al-Qasim replies:
"I never heard anything from Malik pertaining to [her-
maphrodites], and we never dared to ask anything about
them." ['Asad] asked: "Did you ever hear him say anything
about what their portion of inheritance would be?" ([Ibn
al-Qasim] replied: "No. But I personally prefer that
one consider how [a hermaphrodite] urinates; if it uri-
nates from the penis, it is a boy, and if it urinates
from the urethra, it is a girl."
See Al-Mudawwanah, 21187 (17). '
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upon their heads:1 When Malik, as was one of his habits,
refused to answer a question or stated that he did not know
the answer, few had the courage to ask him a second time;
It is said that when Sufyan ath-Thawrl witnessed the great
regard in which Malik's students held him, he compoéed the
following verses:
Ya'bd 'l-jawaba fa-13_yurdja®u haibatan /
fa-'s-sda'iluna nawakisu 'l-'adhqanis:_
'Adabu 'l-waqari wa Cizzu sulfani ‘'t-tugd /
fa-huwa 'l-muhibu wa laisa dha suljani.
(He refuses to answer but, out of awe, is not asked
agaln;/ the beards of those who would ask are lowered
in humilitys / It is the deportment of reverence, the
glory of the power [gul}dnl of righteousness; / he is

one who inspires great awe yet possesses no power (sul-
t8n).12 |

Since many of those who had questioné for Malik found
it difficult to ask the questions themselves, Malik'é scribe
and reader, Habib,3 is reported to have acted frequently as
an intermediary to whom they could bring their questions.
Ibn Wahb reports the account of a man who came to MadiInah

to ask Malik a question but could not find the courage to

letygq, 1:154. 2Ibid., 11167.

3HABIB IBN Marzliq (or) RizIn 'ABI HABIB (d. 218/833)
was Malik's reader [gari'] and scribe [katib]. He was a
Madinan and later settled in Egypt, where he died. He would
read about two or.two and a half pages before Malik and his
students each day. It is said that Habib would ask a fee.of
two pieces of gold {dInar] for each complete presentation.
Many mupaddith's had a low estimation of Habib; 'Aphmad ibn
Hanbal and Yahya ibn Ma®In are said to have regarded him as
a weak [gaCiIf] transmitter if not a liar [kadhibl]. Ibid.,

1:1378-379; cf. 5156. .
bTbid., 13153-154.
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ask it nor could he find anyone else who would ask the ques-
tion on his behalf. The man is said to have spent ten days
not knowing what to do. Finally; after complaining of his
problem to the people of Madinah, he was directed to bring

the question to Malik's scribe, who would ask the question

for him;l

"Malik was known for his reticence and regarded much
talking to be a blemish. He did not permit debates ahd ar=-
guments in his presence, because he felt they led to vanity
and removed the light of knowledge. Similarly, he is said
to have felt that excessive talking detracted from knowledge
and debased it.2 He regarded much talking to be unmanly
and to be characteristic of the weak-minded [gg;ducafa'].
It is reported that Malik remarked about a certain person:
"What an excellent person he would be but for the fact that
he speaks in a single day the words of an entire month."3

As indicafed before, Malik refused to answer many of
the questions that were posed to him. It was very common
that he replied to the questions that were asked him with
the words, "1a 'adri” [I do not know]. One report has it
that Malik was ééked;féfty—eight questions one day to thir-
ty-two of which he answered "13 'adri®.* Furthermore, Ma-

lik instructed his students that they also should make it

lerysag, 1:168.  2Ibid., 1:170. Ibid., 1:189.
F1via., 1:146. '
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a habit to reply with these words to all questions concern-

ing which they had doubts.!

Apparently Malik preferred reticence and admission
of lack of knowledge because, as he explained to Ibn Wahb,
the Syrians would go back to Syria; the Ifaqis~ to Iraq,
the Egyptians to Egypt taking his opinions with them, while
he might alter those opinions after more thought.2 Accord-
ing to the reports in Malik's biography, however, Malik -
would continue to ponder the difficult questions that were
asked him. M3lik is reported to have said that questions
would be posed to him that would keep him from eating, drink-
ing, and sleeping;3 Malik is reported to have said: "There
is a question which I have been reflecting on for more than
ten years, but even until now I have not been able to arrive
at an opinion [ra'yl] on it

It is reported that a man of high social standing
once came to Malik to ask a question of him. Malik responded
to the question by saying, fI do not know." Thereupon the
man lost his patience and said: "The question is trivial
[khafIfah; light] and simple. I only wanted to inform the

'amir [city governor] about it," It is said that Milik be=

-

leryaq, 1:145-146. 2Ibid., lilk6.

3Ash-Shafibl, Al-Muwdfagqdt, 4:286; cf. CIydd, Llilh5-146.
hpsh-ShatidI, Al-Muwifagdt, 4:286.
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came angry and answered:
A trivial and simple question! There is nothing that
pertains to knowledge that is trivial. Have you never
attended to what God has said, may He be exalted, [in
the Qur'an]: "Verily, We shall send down upon you a
weighty [thaqil] message."l All knowledge is heavy
[thaqill, especially that about which you will be asked .
on the Day of Resurrection.? A
Malik's reticence, his habit of acknowledging lack of
knowledge on numerous questions, and his refusal to enter-
tain hypothetical questions posed some problems for his stu-
dents, who desired to learn Malik's position on a variety
of matters. It is reported that Malik's students would seek
to overcome this problem by the device of finding people
who would bring before Malik the guestions his students wanted

to be asked under the guise of their being actual problems.3

Malik's Prestige

in Madinah

Malik's prestige in MadInah went beyond the circle
of his students. It is reportéd that the governor ['amir]
of MadiInah, the gadi, and the muhtasib [supervisor of the
market place and keeper of public morals] kept individual
representatives in Malikfs circle'to inform them of his opin-
ions.u Similarly, it is reported that the fugaha' of Ma-
dInah would meet with Malik in special sessions;5- Although

M3lik himself never presided as the gadl of Madinah, it is

1qur'an, 73:5. 2CIyad, 1:147-148. Ibid., 1:151.
“Ibid., 1:87-88. SIbid., 1:1157. |
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reported that the city's governor {wdlil occasionally called
upon Malik to exercise the functions of a judge in his pres-
ence. It is reported, for example, that Malik would sit
in the governor's presence,and those found guilty in crim-
- inal cases would be brought before them, while Malik would
state what punishment should be meeted out to each.

Malik's relationship with the governors of Madinah,
however, was not always cordial. According to the history
of at-TabarEZLMElikaencouraged the people.of Madinah to sup-

port the rebellion of an-Nafs az-ZakIyah3.against the newly

leryag, 1:184.

ZMuhammad ibn JarIr AT-TABARI (ca. 224-310/ca. 839-
923) was a great Muslim historian, Qur'anic commentator,
mubaddith, and grammarian. He also had good knowledge of
mathematics and medicine. In law, a}-Tabarl followed the
gchool of ash-Shafi¢i at first but then founded an indepen-
dent school, called "al-Jaririyah". Born in Amul in Persia,
he travelled widely, visiting and studying in Bagrah, Kiifah,
Baghdad, Syria, and Egypt; he studied for a time under 'Ah-
mad ibn Hanbal. A}-Tabarl was one of the most productive
of all Muslim scholars. He compiled his works primarily
from written sources,and they are among the most important
primary sources for modern scholarship. See Sezgin, 1:323-

325.

3Mupammad ibn CAbd-AllZh ibn al-Hasan ibp al-Husain
ibn A1 ibn 'AbI JaElib, called "AN-NAFS AZ-ZAKIYAH" (the
pure soull (93-145/712-762) was born and grew up in Madinah.
He was regarded as having had great knowledge and as having
been very generous and brave. He refused to give the oath
of allegiance [al-bailah] to the first CAbbasid caliphs,
as-Saffah and al-Mangur; it is said that both of them had
given an oath of 'allegiance to an-Nafs az-Zaklyah secretly
during the last days of the 'Umayyad dynasty. An-Nafs az-
Zakiyah led a rebellion against them with 250 men and took
over Madinah. The Madinans then gave him an oath of alle-
giance as caliph. Thereafter Bagrah, Makkah, and parts of
Persia came under his control., Al-Mangir sent 4000 horse
goldiers against an-Nafs az-Zakiyah, who was killed and whose
forces were crushed in a fierce battle outside the gates of
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established ©Abbasid regime.l Other reports do not mention
Malik's having given explicit support to an-Nafs az-Zakiyah
but indicate that the ®Abbasids considered MAlik as having
aided the cause of an-Nafg az-Zakiyah by continuing--despite
directions to the contrary--to transmit a hadith according
to which the divorce of a man who is forced to divorce his
wife is not valid. The analogical implication of the hadith
was that the oath of allegiénce that the people of Madinah
had given to the ®Abbdsids under compulsion was also not
valid. Hehce, numerous Madinans renounced their allegiance
to the CAbbasids in favor of an-Nafs az-ZakIyah.?

As a result of ®Abbasid disfavor, M3alik was public-
ly flogged,and his arms were stretched until his shoulders
were dislocated. The punishment was carried out during the

reign of al-Manglr under the direction of the then governor

MadInah. It is said that an-Nafs az-Zakiyah was of pure
Arab blood from the tribe of Quraish. He is described as
having been dark brown and large and heavy-set; some likened
his prowess on the battlefield to that of the Prophet's un-
cle Hamzah ibn ®Abd-al-Mujfalib. 2iriklI, 7:90.

lcited by 'Ab@ Zahrah, pp. 75-76.

2cited by 'Abu Zahrah, pp. 72-74. Historical accounts
of Malik's mihnah [inquisition] give two additional reasons
for it, both of which 'AbU Zahrah regards as unlikely. The
first is that Malik had insisted that temporary marrlages
{nikah al-mutCahl] were prohibited, contrary to the opinion
of 1bn CAbbas, the Companion ofithe. Prophet and 1llustrlous
ancestor of the ®Abbasids; ibid., p. 72. The second is that
Malik preferred the third caliph, CUthman, to CAlI. 'Abu
Zahrah regards this reason as unlikely because such a_posi-
tion would not have been likely to offend the CAbbasids, who
were not descendants of €Al1I. Had Malik taken such a posi-
tion, 'Abu Zahrah reasons, it would have been in the favor of

the CAbbasids, since an-Nafs az-Zaklyah was a descendant of
CAl1; ibid., p. 74.
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of Madinah, JaCfar ibn Sulaiman. Assuming that Malik's pun-
ishment was in some manner connected with the rebellion of
an-Nafs az-Zakiyah, ‘Abu Zahrah estimates that it probably
took place during thg 9arlj yYears of the reign of al-Manglr
shortly after the death of an-Nafs az-ZakIyah in 145/762.
Many reports state that Ja®far ibn Sulaim3n carried out the
punishment without al-Mangur's knowledge or consent. (It
seems unlikely to me that JaCfar would, however, have under-
taken to publicly punish and humiliate Malik or any other
prestigious MadiInan without the consent of the caliph.)
However this may be, other reports have it that él-Mansﬁr

later apologized to Malik and was reconciled with him.l

4 Malik's Work

The Muwatta' is by far the most important work that
Malik composed. According to al-QagI ©Iyad, however, M3lik
composed : eight other works as well; CIyag states that some
of these works were transmitted from Malik by several peo-.

ple and with sound 'isn3d's.?

MElik is alleged to have written a risdlah [letter
or treatise] to Ibn Wahb on the question of predetermination

and free will [ai-gadar]. The work is said to have been

lsee 'AbT Zahrah, pp. 75-76.

2°Iy§d, 1:204-207; Sezgin makes no mention of any
of these works or that they are still available, Sezgin,
ls457-464,. MAlik's letter to al-Laith ibn Sa®d, however,
is still available, as indicated below.
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transmitted by numerous people and to havé been an excellent
" refutation of those who denied predetermination; A second
work attributed to MAalik was a book on stars; it is said to
have taught one how to compute the changing of the seasons,
the passing of time, and the phases of the moon. CIyagd
describes it as an excellent work, upon which many have re-
lied.!

It is reported that Malik compiled a special work
of ten sections [juz'] on judicial decisions [‘'agdiyahl],
which he drew up for a certain g3di. Similarly, Malik is
said to have composed a risilah dealing with fatwd's; CIyag
states that this risdlah is well-known.? CIyad also men-
tions MZlik's risilah to al-Laith ibn SaCd pertaining to
MadInan ®amal, which is transmitted in ©®Iy&g‘'s work and
elsewhere and is discussed in more detail later.>

M3lik is said to have composed an exegetical work
on the unusual words of the Qur'an [tafsir gharib al-Qur'ani.

CIysd mentions another work attributed to Malik entitled,

"Kit3b as-Sirr" [the book of secret(s)l; he does not give it

leTyag, 11204,  2Ibid., 1:1205.

3Ibid., 13207. CIyad describes this risdlah as "short"
which would indicate apparently that the other risalah's were
longer. It is to be found in ibid., 1l:64-65 and Muhammad
ibn *AbI Bakr IBN QAYYIM al-Jawziyah, 'IClam al-MuwagaqiCin
Can Rabb al-CElamin, ed. CAbd-ar-Rahmap.al-Wakil, & vols.
(Egypts Dar al-Kutub al-HadIthah, 1969), 3:1107-114, ,

For a discussion of this letter and al-Laith's res-
ponse to it, see below, pp. 311-330. .
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much credence; however; and says that little has ever beeh
said about it.l It is also said that MAlik wrote a treatise
for the CAbbasid caliph Harun ar-Rashid? on proper deport-
ment [3dab] and spiritual admonitions [mawaciz]: The work
is said to have been transmitted in Andalusia by Ibn ﬂabib3;
however, °Iy§d states that there is much doubt about its
authenticity. Among other things, the work contains weak
hadith, the transmission of which--€Iyad points out--is con-

trary to Malik's principles.4

MElik's Muwaja'

Malik's MuWayﬁg( is one of the oldest and most val-

uable extant works on Islamie law.5 Furthermore, it was:

lerysd, 1:1206~207.

2HARUN AR-RASHID ibn Muhammad [al-MahdI] ibn al-Man-
sir (149-193/766-809) was the fifth and probably most famous
CAbbasid caliph. He grew up in Baghdad and became caliph
in 170/786, while still a young man. It is said that he had
extensive knowledge of literature and poetry, figh, hadith,
and the history of the pre-Islamic Arabs. He was :the .patron
of many ®ulama' and poets. ZiriklI, 9:43-45. '

3epbd-al-Malik IBN HABIB (174-238/790-852) was a great
M&likI fagih and historian of Cordova in Andalusia. He made
the pilgrimage to Makkah and spent some time thereafter study-
ing in Madinah and Egypt. It is said that he wrote over a
thousand works on various topics. One of these works, his
complete history of Andalusia, has come down to us and pre-
se¥ves some of the oldest records of Andalusian history.
See Sezgin, li468, 362; Zirikli, #:302.

berysq, 11205,
5The works Majmﬁc aléFigh and Manasik aléﬁajg wa ‘Ah-

kamuhii, attributed to Zaid ibn CAlI (79-122/698-740) are_
also very early works. There is doubt, however, about their
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transmitted by a large number of'MElikfs students; and there
is little doubt about its authenticity:l The transmission
of the nggtﬁg' that. I have relied upon in this dissertation

is that of one of MZlik's most reputable students and trans-

authenticity. Sezgin like E. Griffini, who first published
the work in Milan in 1919, regards the works to be authentic.
Bergstrisser and Strothmann, however, who wrote about the
works in the 1920's, regard them as spurious. Bladelung also
doubts their authenticity but takes a more moderate stance
than Bergstrisser and Strothmann. Whether or not Zaid ibn
CAlI did actually compile these works, they go back, never-
theless, to at least the mid second/eighth century, which
makes them still early sources. See Sezgin, 1:400, 552-560; .
Madelung, p. 54;

. The manuscripts of two other early works deserve men-
tion., There is the"Kitab al-'Agl"of Sulaim ibn Qais al-Hildll
(d. before 95/714), who is said to have been a transmitter of
CA1lI ibn 'AbI Talib, Ibn an-Nadim regards his work as the
oldest law book of the shi®ah. Goldziher, who knew of the
work only through reports, regarded it to be spurious. As
Sezgin suggests, however, judgment on the work's authentic-
ity should be suspended until the manuscript of the work
has been analyzed. See Sezgin, 1:400, 525-526.

There is also a manuscript in ag-Zahiriyah Library
in Damascus of "Kit@b al-Manasik" of Qatadah ibn DiCamah
(60~118/679-736), a famous Successor. The manuscript is
a recension of Qatadah's student Sa®Id ibn 'AbI CArubah
(70-156/689-773), who was one of the most significant Bag-
ran mupaddith's. See Ibid., 131400, 31-32, ‘

1ivn TaimIyah states that the number of those to whom
Malik transmitted the Muwa}ta' has been estimated at about
1700; he suggests that the actual figure would be higher
because these estimates were made about three centuries after
M3lik's death, when the records of some of his students would
have been already lost. See Ibn Taimiyah, p. 33.

- Because of the differences between the content of
different recensions of the Muwatta', Goldziher concludes
that M3lik authenticated his transmissions of the book in
a rather careless manner. Schacht concludes on the same
basis that not Malik but his students edited the work. Sez-
gin regards these conclusions as inaccurate because of the
numerous accounts that Malik composed the work himself com-
pletely and supervised transmission of it. The variations
in the recensions reflect, he believes, the regular editor-
ial changes-~especially deletions~--that Malik is reported
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mitters, Yahyd ibn Yahyd al-LaithI.'

Several reports state that Malik undertook the com-
pilation of the Muwa}jta' at the request of the ®Abbasid ca-
liph al-Mangur, who desired to make it a standard law code
for his empire. Al-Manglir is said to have desired Malik
to perform the task because of his high estimation of Malik's
knowledge and his conviction that the knowledge of the péo-
ple of Madinah took priority over that of Iraq and other
regions.2 Al-Mangir must not have felt bound, however,
by his conviction that the knowledge of Madinah was super-
ior to that‘of Iraq, if the reports are true that he tried

3

to constrain 'Abli Hanifah to become one of his gagi's.

40 have made in the work over several decades. Sezgin, 1l:
“’58""‘59 [

lysyYE IBN YAHYR ibn Kathir al-LaithI al-Magmidl (d.
ca. 235/ ca. 849) was a native of Cordova and was of Berber
background. He travelled to Madinah at the age of twenty-
eight and received the Muwa}fa' from Malik except for the
chapters pertaining to iICtikaf [seclusion in the mosque dur-
ing Ramagan], which he received from others. Yaliyd also
studied under Ibn Wahb, Ibn al-Qasim, al-Laith ibn Sa€d,
Sufyan ibn ®Uyainah, and others. In some matters of law,
he preferred the opinions of al-Laith to those of Malik.

His transmission of the Muwajta' is generally regarded as
the best. Yahya ibn Yahya was regarded as highly intelli-
gent and was called "Cagil al-‘Andalus" [the most intellis -
gent man of Andalusial. He was highly regarded as a fagih
and is said to have had excellent judgment in legal matters.
His knowledge of hadith, however, was not regarded as espe-
cially good. The ruler and common people came to rely ex-
clusively upon his opinion in matters of law; many regarded
him as the 'imam of Andalusia in his day. See Ibn CAbd-al-
Barr. PP. 58"30; Ibn Hajar. 11‘300-301-

2C1yad, 11192, 3see Sezgin, 1:409.
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Although al-Mangur is reported to have been thinking
of constraining his subjects to follow Malik's book, reports
have it that Malik counselled him against doing that. Ac-
cording to one report, Malik based his counsel on the con-
sideration of maglahah, stating that it would be too 4iffi-
cult'[ggggigj to force the people of different regions to
give up practices that they believed to be correct and which
were supported by the hadith and legal opinions that had
reached them.l Malik also indicates in these reports that
he regards the divergent practices of the Islamic regions to
have validity by virtue of the fact that there were similar
divergences of practice among the Companions, from whom the
peoples of these regions learned their practices;2

According to other reports ©Abd-al-CAziz ibn al-Mi-
jishﬁn3 was the firsf in MadInah to compile a work of the

nature of [Cala maCnal Malik's Muwaytg'.h Other reports

letyzq, 1:1192.  2Ibid.

3Cpba-al-CAzTz ibn ®Abd-A113h IBN AL-MAJISHON (d.
164/780) was a great Madinan fagih of Malik's generation
and the father of one of Malik's most notable students,
CAbd-al-Malik ibn al-Majishiin, also a highly regarded Ma-
dinan faqih. Ibn al-Majishin was a mawla; he came original-
ly from %sfahan in Persia and settled in Madinah. CAbd-al-
CAzIz was a highly regarded hafiz of.hadith and was consid-
ered to be a trustworthy transmitter._He was also held to
be highly intelligent and wrote several compilations [taga-
nif]. It is said that Ibn Wahb and others transmitted a
compilation [mugannafl] of his pertaining to statutes of law
[al-'abkam]._ Ibn al-Majishin was one of the fugaha' of Ma-
dinah who gave fatwa's to.the people. He died in Baghdad.
Zirikli, 4:305; Ibn Hajar, 61343-344,

4°Abd«-al--I.atif."Preface" to ash-Shaibani’s recension
of the Muwatta', p. 13; cf. CIyag, 1:195.
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state- that Ibn al-Majishun was the first in MadInah to make
a “Muwa;ta'"[”'agwal man Samila ‘'l-Muwatta'”]; Ibn al-M3ji-
shiin's work, however, is said to have contained only dis-
cussions [kalam]--apparently of legal opinions and usages--
and not any hadith. The reports continue to say that when
Malik saw Ibn al-Majishin's work he commented, "What an ex-
cellent pieée of work this is. But were it I who had done
it, I would have begun by [citing] athar. Then I would have
clarified that ["thumma shaddadtu dhalika“J'by adding the
discussions [al-kalaml." The reports conclude by stating
that M2lik then set his mind to composing the Muwatta', ad-
ding that during those days the ®alam3’ of Madinah in gen-
eral had taken up compiling "Muwaj}a’s” Eal-Muwa?tgliﬁ].l

Although these accounts of the origin of the Muwatta'
may be mutually exclusive, it is also possible to harmonize
their contrariness. For example, al-Manglr's direcfive re-
garding the compilation of a book containing the legal know-
ledge of the people of Madinah might have been directed to-
ward the Madigan'cg;ggéf in general and not Malik exclusive-
ly, although he might have expressed special interest in
Malik's undertaking the project. Or once al-Mangir's re-
quest that Milik compile such a work became generally known,
other Madinan °g;gg§f might have been motivated to compile
such works themselves in view of caliﬁhal interest in the

matter. Whatever the correct explanation of these accounts

-

leryag, 1:195.
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may be, the general activity of the Madinan Culama' in Ma-
lik's genefation of compiling books of the nature of the
Muwa}}a® appears to have been unprecedented. (Ibn al-Mi-
jishiin is said to have been the first to have done it, and
his compilation must have been relatively recent; otherwise
one would expect Malik to have had ample knowledge of it
before a copy was brought to him and he became determined
to compile a similar work.) Caliphal interest in the com-
pilation of such a work would account well for such wide-
spread and unprecedented activity in MadInah.

It is reported that Malik continued to revise the
Muwa}fa® over a period of more than forty years after its
first compilation; The initial compilation of the work must
have been considerably larger than the final revisions, since
it is reported that M&lik's habit was to delete materials
from it.at each revision.l It is reported that Malik said
to some of his students to whom he had transmitted the Mu-
watfa':s "A book which I have compiled over forty years and
you have taken from me in forty days! How little it is that
you understand of what is in it.,"2

Finally, I would like té discuss briefly the meaning
of the title of Malik's Muwai{ta'. As Azmi has pointed out,
the Muwatta' is exceptional among the compilatione of that
period by virtue of its having been given a title. Most ear-

1y compilations of hadith, for example, were known merely

lerysg, 1:1121; of. Sezgin, 1458, 2CIyad, 11195,
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by reference to the name of the compiler:l Thus, it is very
much to be expected that Malik intended to indicate something
. about the content, nature, or purpese eof his work by the
title he selected.

One report has it that Malik presented his work to
many [lit.,"seventy"] of the fugaha' of MadiInah and that
they all concurred with him on its validity [wdja'ani Calai-
hil. Thus, the report concludes, Malik named his work,
*al-muwapta'", which comes from the same verbal root.2 This
report seems unlikely, however, because the noun and adjec-
tive fofms of the verb "waja'a", used in the above exbres-
sion, would be "muwa}ja'ah® or "wita'" er' "muwdfa'" but not
"muwa}ta'", which is the noun of place or time of the sec-
ond form verb of the same root.

The.first form verb "wata'a" means primarily "to press
or bear down upon something with hand or foot" and, hence,
"to tread or trample'upon." The second form of the verb,
"wafta'a", from which "muwatta'" comes, means "to prepare
or make smooth, easy, and soft for travelling, walking, rid-

ing, or laying upon", i.e. as if by frequent treading, .rid-

lazmi, pp. 298-299; ef. Jaldl-ad-DIn CAbd-ar-Rapman
as-Suyu}l, Tanwir al-Hawdlik: Sharh Cald Muwatta' MElik,
3 vols. in 1 (Egypt: Dar 'Ihya' al-Kutub al-CArabiyah, n.d.),
1:17. Azmi notes that, although al-Bukhari and Muslim bor-
row extensively from Malik's Muwatia', they follow the trad-
itional procedure of citing his name in the 'isnad and not
the title of his work; Azmi, pp. 298-299.

2ps-Suyd$I, 117.
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ing, or 1aying'upon. as the case may be. It may also mean
“to tread or ride upon excessively much." The sense of
"agreement" that the third form of the verb, "wiaja'a", car-
ries is said to be figurative, its concrete meaning being
"to tread in the footsteps of another" and, hence, "to be
in agreement with another".l

I prefer to translate "al-muwajta'" as "the much-trod-
den path" with the implication that the path is smooth and
easy to follow by virtue of its being well-trodden. As such
"al-muwatta'" is, I believe, a figurative reference to the
Camal of Madinah} which is generally reflected throughout
the Muwatta' and is Malik's primary source of reference for
evaluating and interpreting the hadith, Athdr, and various
legal opinions that the work contains. '

Unlike the Mudawwapah, which in addition to examples
of Madinan Camal contains a very considerable portion of
Malik's ijtihad (independent judgment in legal matters] in
matters without precedent, the Muwaffa' in terms of its con-
tent is essentially a source book of the accepted precedents
and established principles of the Madinan school of iaw.

The Muwajta' contains examples of Malik's ijtihad as well;

but they are relatively few compared with the Mudawwanah.

lpdward William Lane, An Arabic-English Lexicon: De-
rived from the Best and Most Coplous Eastern Seurces, 8 vols.
(Londons Williams and Norgate, 1863; reprint ed., Beiruts
Librairie du Liban, 1968), 8:2948-2949, s.v. "W]'".
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I believe that Malik's choice of title reflects his purpose
of making the Mgggttg' essentially a source book of accepted
precedents and established principles and precepts of the
Madinan school that are embodied in Madinan Camal and should
serve as the point of departure from which the mujtahid [one
who does ijtihad] sets out to solve legal queétions without
precedent, Mglik sets forth the fundamental precepts of the
Madinan school in the Muwaj{fa' quite articulately, and, ac-
cording to my analysis of the terminology he uses in conjunc-
tion with these precepts, Malik indicates the types of Ma-
dInan Camal from which they come and whether or not there
had been consensus upon that precept among the MadInan Cula-
gi'.lv It might also be pointed out in connection with these
observations about the Muwa}ta' and Mudawwanah that, as a
source book, the Muwatta' is especially well-suited for the
study of Malik's concept and application of ®amal, while
the Mudawwanah is'better-suited for the study of Malik's
ijtihad in matters without precedent and his application of
principles like iggibggg. sadd adh-dhara'i®, and g;:gggglih
al-mursalah.

It might also be noted that the metaphor in "muwajja'"
of a path that is much-trodden and easy to follow is simi-

lar to the Qurfanic metaphor of "ag-girif al-mustaqgim" [the

lror discussions of Malik's term1n0¢ogy and its con-
,§f°§i§? with the precepts of the Muwa}ta' see below, DPP.
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straight way that is broad and bpen]. which the believers
are supposed to follow.l It is also akin semantically to
the meaning of'the word "madhhab" [the course along which
one proceedsj; which later became a term for designating
"school of law".

The metaphor of a muwatta', a much-trodden path
that is easy to follow, is an apt deseription, I believe,
of how Malik conceived of Camal. It conveys the sense of a
"habitual legal practice", for a mgﬁgpﬁg' is walked upon
regularly and as a matter of habit. It éonve&s the sense
of "normativeness" .and the sense‘of "simplicity and ease",
2ll of which seem to be parts of Mélikfs conception of Camal.
Since a muwatta' is taken regularly, it is also well-known.
In this sense, muwatfa’ is opposed to that which is irreg-
ular and uncommon [gh3dhdhl and, hence, similar perhaps to
the concept implied by the Hanafl uséges. "as-sunnah al-maC-
riifah" [the well-known sunnah] and “"as-sunnah al-mahfligah

al-maCrifah" [the well-known sunnah, preserved (in prac-

tice)1.2

lQur'an, 1:6; 2:142, 213; 3:51, 101; 5116; 6339, 87,
126, 161; and passim. ] |

23ee 'ABU YUSUF YaCqlib ibn 'IbrahIm, Ar-Radd Cali
Siyar al-'AwzaCi, ed. 'Abl 'l-Wafa' al-‘'Afghanl (Haidarabad:
Lajnat 'Ipya’ al-MaCarif an-NuCmanlyah, 1357/1938), pp. 32,
L"9, 66-67; Cfo Ppo 2"""25, 29-31’ 63"6“’. 103"105. 134-1350
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Al-Mudawwanah al-Kubra

The Mudawwanah is one of the major sources of Malik's
legal opinions. As I indicated earlier, the Mudawwanah con-
tains a much larger proportion of Malik's independent legal
judgments than the Muwatta', which is essentially a source
book of the established précepts of the MadiInan school. One

gets a much clearer picture in the Mudawwanah of M3lik as

a mujtahid in unprecedented problems of great variety. No
study of Malik and his legal reasoning would be complete with-
out a study of the Mudawwanah.

- The story of the.compilation of the Mudawwanah re-
volves around three men: CAbd-ar-Rahmin ibn al-Qdsim, 'Asad

ibn al-Furat, and Sapniin.l

lror data on Ibn al-Qasim see above, P. 42, n. 2.

'"ASAD IBN AL-FURAT ibn Sinan (142-213/759-828) came
t0 Qairawan as a child from Harrazn, where he was born. He
later returned eastward to study the Muwa}ba' with Malik
and to study under ‘Abd Yusuf and ash-Shaibani in Iraq.
'Asad was a renowned fagTh, and the 'Aghlabid ruler Ziyadat-
Allah ibn 'IbrahiIm appointed him g3¢I of Qairawan. ‘'Asad
led the expedition of conquest to Sicily in 210/826 and
died almost two years later during the siege of Syracuse.
It is said that 'Asad chose to follow the Hanafi school in
his rulings as gadi of Qairawan and that, for that reason,
the Hanafi school spread for some time in North Africa, even
‘reaching as far as the borders of Andalusia. See Sezgin,

CAbd-as-Salam ibn Sa®id ibn Habib at-Tantkhi, called
"SAENUN* [ joyous birdl (160-240/776-854) was a native of
Qairawan; it is said that he was given his nickname, Sapniin
{ joyous birdl, because of his great energy and vitality.
He studied under Ibn al-Qasim, Ibn Wahb, and numerous other
prominent students of Malik. There is some question as to
whether or not he ever saw Malik. He did study under sev-
eral of Malik's students in Makkah, Madinah, and Syria dur-
ing and after his journey to the pilgrimage. Sahnun returned
to Qairawan in 191/806 and was appointed gagl there in 234/
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The project of compiling the Mudawwanah began with
*Asad ibn al-Furat, who brought with hiﬁ from Iraq the idea
of compiling a work that would set forth Malik's opinions
on the various legal questions of the Iraqis.l‘ 'Asad learned
when he returned to Madinah that Malik had already died.
It is said that he first took his project to Ibn Wahb. but.
found him unwilling to cooperate; ‘'Asad then turned to
another student of M3lik, 'Ashhab,? who w#s also a student
and personal secretary of Ibn Wahb. He soon ceased to be
interested in 'Ashhab; however, because 'Ashhab disagreed
too frequently with Malik, Finally; 'Asad brought the proj-
ect to Ibn al-Qasim, whom he convinced to cooperate with
him, despite Ibn al-QEsimfs initial unwillingness.3

*Abi Zahrah holds that the Hanafl school contributed
greatly, albeit indirectly, to the growth of the MalikI school

849, It is said that Sahnin accepted the appointment on the
condition that he not be required to receive a salary or any
gifts. He held the position for several years, never receiv-
ing any salary. Sahnun is also said to have had more stu-
dents than any other of Malik's followers; he was very influ-
ential in spreading the MalikI school through North Africa.
See Sezgin, 1li1468; 'Ab4d Zahrah, p. 239.

lsee Ibn Rushd fal-dadd], 1:27-28; ‘'Abu Zahrah.'pp.
236-237, 248; and Sezgin, l:i465,

2'ASHHAB ibn CAbd-al-CAziz al-QaisI (145-204/762-819)
was an Egyptian student of Malik and also a student of Ibn
Wahb as well as his personal secretary. ‘'Ashhadb was consid-
ered to be a trustworthy transmitter of hadith and a highly
competent fagih. He died enly days after the death of ash-
Shafi®i. Sezgin, l:466.

3See Ibn Rushd [al-Jadd], 1:127-28; °Abd Zahrah, pp.
2367237. 248; and Sezgin, l:i465,
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through 'Asad's project to compile the Mudawwanah after the
pattern of the works he had studied under 'Ab@ Yiisuf and
ash-Shaibani. Ohe of the benefits of the hypothetical rea-
soning that characterized the Hanafi schoeol--'Abu Zahrah
holds~--was that it facilitated the precise and systematic
solution of a wide variety of legal questions; which led
to extensive elaborafion of the law and made more articulate
the precepts and principles to whiéh the school subscribed.
Similarly; through ‘Asad’s project to.compile the Mudawwanah
Malikl figh was systematically elaborated and expanded for
the first time. Malik himself had opposed the use of hypo-
thetical reasoning, which--'Abl Zahrsh believes--had not
hampered him,because of the great variety of legal problems
that were brought to him in Madinah, and had tended to keep
Malik's legal opinions very practical and tied fundamentally
to considerations of mgﬁlgbgg.l In cooperating with 'Asad
ibn al-Furét in the compilation of the Mudawwanah, however,
| Ibn al-Qasim appliel. himself to the hypothetical questions
of the Iraqis. If he knew of Malik's having answered one
of 'Asad's questions, he cited Malik's opinion. However,
when Malik was not known to have expressed an opinion on
any of these questions, Ibn al-Qasim attempteaito answer the
question himself on the basis of M&alik's reasoning in other

matters;2

11Abi Zahrah, pp. 18-19; see also above, p. 60.
29Abii Zahrah, pp. 438-439. |
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Ibn al-Qasim responds to fAsad’s questions in the
Mudawwanah in various ways;vand it is~always easy to dis-
tinguish between Ibn al-Qa@sim's opinions and those of Ma-
1ik, If Ibn al-Qdsim is certain of Malik's opinion in a
matter; he will transmit it formally} saying something like,
T heard Malik say this about it" or "Malik said . . . "
When Ibn al-Qasim does not remember having heard Malik say
anything on the matter but has heard reports of Malik's
opinion on it from others of his students, he will say some-
thing like, "I have heard nothing from Malik on this, but
it has reached my attention [balaghani ®anhul] that he said
this about it . . .". Ocecasionally, Ibn al-Qasim is not
sure of Malik's opinion in a matter but recalls that Mglik
seems to have said a certain thing. In such cases, Ibn
al-Qasim indicates his conjecture by using the words *'akhzalu®.
(it seems to me], ?‘azunnu" (I conjecturel], or "'ahsabu*
{I think]; such instances, however, are relatively rare.1

For many of the questions that ‘'Asad asks in the
Mudawwanah, however, Ibn al-Qasim has never heard an answer
from Malik nor from any of his students. In such cases, he
often calls to mind an analogical problem for which Malik
has given an opinion, and Ibn al-Qasim will answer ‘Asad's
question by drawing the analogy. For some questions.'how-

ever, Ibn al-Qasim is unable to find an analogy in Malik's

. lgee 'Ab@ Zahrah, p. 247; Ibn Rushd [al-Jadd], 1:127-
28.
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legal opinions; in such cases he does ijtihad on the basis

of his understanding of Malik's legal reasoning. He will
refer to his conclusion, ﬁowe?er. as his own opinion [ra'yl.
Often he will say, éor example, "I have heard nothing frbm
Malik pertaining to this, nor has anything on it that he said
been brought to my attention; however, my opinion in the
matter is . . .".% It should also be noted that there are
many instances in the Mudawwanah when Ibn al-Qasim sets forth
Malik's opinion in a matter but disagrees ﬁith it and also
states his opinion to the contrary. Ibn al-Qasim will often
add his reasons for disagreeing with Malik as well. Fur-
thermore, he frequently indicates whether Malik changed his
opinion on matters, what his earlier opinion had been, and

what opinion he held before he died.2

"Al-'Asadlyah"
This first compilation which 'Asad ibn al-Furat put

 together in cooperation with Ibn al-Qdsim .is referred to

1see Ibn Rushd [al-Jadd], 1:27-28; 'Ab@ Zahrah, p. 247.

2Por illustrations of Ibn al-Qasim's distinguishing
between Malik's opinions and his own; stating that he does
not recall Malik's oplnlon in a given matter; 1ndlcat1ng that
one of Malik's opinions is old while another is the opinion
he held before he died; stating that Malik's students would
continue year after year to ask him certain questions to see
1f he had retracted them; and disagreeing with Malik's opin-
ions, see: Al-Mudawwanah, 1120 (13), 57 1?), 69 (8), 69
(14), 100 (135), 192 1215. 251 (&), 256 (18), 264 (10), 272
(#), 272 (13), 284 (13), 289 (&), 294 (ll; 23189 (23),
%97)(27). 391 (15); 33186 (13): 4192 (19), 94 (2), 116
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as "Al-'Asadiyah" after 'Asad ibn al-Furdt. It is also re-
ferred to as "AléMukhtalitah“ Lthat which is mixed or con-
fused]} because of its lack of‘systematic organization.l
Although Ibn al-Qasim answered fAsad's'questions in the
"1 AsadTyah" in the same manner in which he answers them in
the Mudawwanah, Ibn al-Qasim was apparently much less cer-
tain about many of Malik's opinions that he transmits in
the "'Asadiyah". It is said that one of the complaints that
the people of North Africa brought against 'Asad's compila-
tion was that"what you have brought us is ''akhalu”, '‘agzun-
nu', and '‘ahsabu’.” Furthermore, unlike the Mudawwanah,
the "'Asadiyah" apparently contained legal opinions almost
exclﬁsivelyywithout‘gggig and references to the established
practices of the first generations, and this complaint was

also brought against it.2

Sahnun's Mudawwanah

Al-Mudawwanah al-Kubra [the major compilation] is
Sajniin's revision of the "'Asadiyah". He met the criticisms
mentioned above by verifying Malik's opinions with Ibn al-

Qasim more exactly, and he added much additional information,

lsezgin, 1:467; 'Aba Zahrah, p. 237. Sezgin cites
references to several manuscripts that contain substantial
portions of the "'Asadiyah"; some of them, for example, are
Malikl commentaries on the "'Asadiyah" and the Mudawwanah

jointly. Sezgin, 1li467.
2cIyad, cited by 'Abili Zahrah, pp. 247-248.
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nadIth, Zthar, legal opinions of Successors, citations from
'AbU 'z-Zinad ibn Dhakwan's work on the Seven Fugahi', and
so forth--which generally come toward the end of each chap-
ter. Sahnun also organized 'Asad's work much more system-
atically, although portions of it remain unorganized after
the manner of the "'Asadiyah".l

After Sahnun had revised the "'Asadiyah" under Ibn
al-Qasim, Ibn al-Qasim wrote to 'Asad ibn al-Furat, request-
ing him to revise his compilation according to the altera-
tions in Saphniin‘s revision. It is said that ‘Asad became
infuriated at the suggestion, while Ibn al-Qasim in turn
lost patience with 'Asad. In accordance with the wishes
of Ibn al-Qasim, however, it is said that the people ceased
to attach authority to the "'Asadiyah" after thét time and

turned instead to the Mudawwanah of Sabm'in.2

*Al-Mawwaziyah"
The Mudawwanah is not the only early source of Milik's

legal opinions. There are other early source works as well,
although they exist as yet in manuscripts and have not been
published or carefully studied by modern scholars. One of

these works is "Al-MawwazIyah" named after the early Alex-< -

lsezgin, 1:465; 'Abii Zahrah, pp. 248, 243.
2'Abli Zahrah, p. 248.
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andrian Maliki faqTh Ibn al—Mawwazl. the analysis of which
might prove to be of immense value to the history of Maliki

2 CIyad describes the "MawwazIyah" as one of

legal theory.
the most brilliant {'ajalll books that Malikis have ever
compiled. He claims further that it is among the most au-
thentic with regard to Malik's legal opinions, that it con-

tains the most extensive discussions [ 'absatuhil kalaman],

and that it is the most comprehensive ['awéabuhﬁ]. It has
also been said of “"Al-Mawwaziyah" that it takes precedence
over other Malikl source books ['ummahat], because Ibh al-
Mawwaz compiled the work in such a manner as to indicate
systematically the connection between specific legal deduc~-
tions [furuCl] and the basic principles and established pre-
cepts of Maliki figh [ 'ugilihim]. Other compilers in con-
trast to Ibn al-Mawwaz were primarily concerned with gather-
ing various transmissions of Malik's opinions.3

It is also reported that a section of the "Mawwaziyah"
is devoted to the refutation of ash-Shafi®i's criticisms of

Malik. Ibn al-Mawwaz's refutatien is regarded by some Ma-

lNuhammad ibn 'IbrghIm ibn 2iyad IBN AL-MAWWAZ (180-
269 or 281/796-882 or 894) was an Alexandrian and a student
of several of the renowned Egyptian Malikis of his age. He
is regarded highly in the Malikl school because. of his ef-
forts to systematize Maliki figh; Sezgin, l:474,

2An o0ld parchment of several parts of the “Mawwaziyah"
has: been preserved in the private collection of Muhammad
a}-Tahir ibn CAshur in Tunis; ibid.. . .-

be. 3eIyag and Ibn Farhlin, cited by 'Abd Zahrah, pp. 24k4-
245,
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1ikIs as the most excellent of its kind.l (It should be
noted that several other early Malikis, including Sapniin,

are reported to have written refutations of ash-Shafici.2)

lcTya¢ and Ibn Farpiin, cited by 'Abll Zahrah, p. 245.

23ee Preface, ©Iyad, 1127-28. In addition to Ibn
al-Mawwdaz and Sahnin, the following are said to have writ-
ten refutations of ash-Shafi®i: :

(1) IBN CABD-AL-HAKAM. This would be either CAbd-
Al13h IBN CABD-AL-HAKAM (155-214/772-829)--who was born in
Alexandria, studied the Muwatta' under Malik, and developed
a reputation in Egypt as a great faqih (Sezgin, 1:1467)--or
his son Mupammad ibn GAbd-Alldh IBN CABD-AL-HAKAM (182-268/
799-882). It is most likely, I believe, that the reference
is to Muhammad ibn CAbd-al-Hakam because he studied under
ash-Shafi¢i in Egypt, followed his school for a time, and
then turned aéainst him and returned to the Maliki school.
Mupammad ibn ©Abd-al-Hakam was a great Egyptian authority
on hadith, Qur'an, and figh (Sezgin, l:h?#?.

(2) Yahya ibn CUmar AL-KINANI (213-289/828-902). He
was a Cordovan and studied under Ibn Habib. He then travel-
led to Qairawan, where he studied under Sahnin. Thereafter
he made his way to Egypt and the Hijaz, studying there under
other prominent Maliki fugaha'. Al-Kinani was regarded as
very precocious. He became a rigorous scholar and critical
thinker. After returning to Qairawan, where he settled, he
became regarded as the greatest living authority there on
the Muwaj?g' and Sahnin's Mudawwanah (Sezgin, 1:475).

3) 'Abu 'Ishaq 'IsmaCil ibn ‘Ishaq AL-JAHDAMI (199-
282/815-895). He was born in Bagrah and became one of the
great MAlikI fugah3d' of the Maliki school of Baghdad. His
writings are sald to have pioneered the spread of Maliki
teachings. He was appointed ga¢i al-qugat in Baghdad and
remained a %gg; there until his death. He was also noted
as a Qur'anic exegete, mupaddith, and historian. Al-KhatlIb
al-Baghdadl describes his works “'Abkam al-Qur'an", "Al-Qi-
ra'at", and "Matani 'l-Qur'an" as unmatched and irreplace-
able. The philologists al-Mubarrad and 'Abu Bakr ibn al-
'AnbarI were also students of his. Some of al-Jahgami's
manuscg%pts are still available (Sezgin, 1li475-476; cIlyad,
1:27-28). _ -
(4) 'ABU BAKR ©Abd-AllZh ibn Mupammad AL-MALIKI (d.
after 453/1061). He was a noted historian and fagih of Qai-
rawan (Sezgin, 13360; Zirikli, 431266). _

. (5) 'Abu CUthman Sacid ibn Mubammad AL-GHASSANI, called
“IBN AL-HADDAD" (219-302/834-915). He was one of the promi-
nent ?ulama' of Qairawan;and won great fame as a polemicist,
gspecially against the Fa}imid Culamd‘’. He wrote numerous
works. 2iriklI, 3:154; Sezgin, 1:601.
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It should be noted, finally, that Ibn al-Mawwaz was
regarded by later Malikis as having been very important in
establishing and spreading the MalikI school, as reflected
by the saying: "Were it not for the two shaikh's, the two
Muhammads, and the two g8di's the Maliki school would have
passed away;" The two shaikh's are explained as having been
Ibn ‘AbI Zaid of Qairawiin and al-‘'AbharI of Baghdad.l The
two Muhammads were Muhammad ibn Sahniin? and Muhammad ibn
al-Mawwdz. The two gadi's were the two famous MalikI legal
theorists of Baghdad: al-QagI Ibn al-Qaggir and al-QigI
CAbd-al-Wahhab.3

lcabd-Allah IBN 'ABI ZAID CAbd-ar-Rahman (310-386/
922-996) was born in Qairawan but came from Spanish back-
ground. He began at an early age to study under the prom-
inent MalikI scholars of Qairawan. He then travelled to
the East for pilgrimage and furthered his studies there.
Ibn *Abi Zaid came to be regarded as one of the most learned
Malikis of hig age and was called "Malik of the later gen-
erations”. He is best known for his Riszglah, which is a
very clear and simple presentation of Maliki figh for the
common man and elementary students. See Sezgin, 13478.

" 'Abu Bakr Mugammad ibn CAbd-Allah AL-‘'ABHARI (287-
375/900-985) lived in Baghdad and was one of the most in-
portant early representatives of the Maliki school of Bagh-
dad. He taught in Baghdad for about sixty years and is re-
ported to have done much debating of Hanafis and ShafiCis.

Ibid., 1:472.

2MUYAMMAD IBN SAHNUN CAbd-as-Saldm ibn Sa®Id (202-
256/817-870) was born in Qairawan, where he studied under
his father, Sahniin, and other prominent Malikl scholars.
Later he travelled to the East and furthered his study in
Makkah and Madinah. Muhammad ibn Sahniin was even more highly
regarded as a Malikil scholar than his father. In addition
zo figh, he had extensive knowledge of history. Ibid., 1l:

72.

3¢itation from al-Qarafi, 1:17.
AL-QADI °*Abd '1-Hasan CALI ibn CUmar IBN AL-QASSAR
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*Al-Wadibah"

Another important early source book of Malik's opin-
ions is "Al-Wadihah", which was compiled by the famous An-
dalusian M3likI faqlIh Ibn Habib.l .It was also highly re-
garded among Malikls, many of whom regarded it as taking
éecond place only to the Mudawwanah., The Malikis of An-
dalusia are said to have relied primarily on the "Wadihahf
and the "CUtbiyah", which I will discuss next. At least

parts of the "Wigihah" are still available in manuscript.?

(d. 398/1008) was a student of al-'AbharI and later g3l of
Baghdad. Ibn al-Qaggar is regarded as one of the most sig-
nificant scholars of the MalikI school. He is especially
important in that he was among the first of the Maliki legal
theorists. A manuscript still exists in Al-'Azhar of his
treatise on legal theory, "Al-Muqaddimah fI 'Ugul al-Figh",
and there are several manuscripts of his "CUyun al-'Adillah
fi Masa'il al-Khilaf baina Fugaha' al-‘'Amgar", which is re-
garded as the best Maliki work on the subject of the diver-
Eence of legal opinions among the schools. Sezgin, 1:481-

82. - -
AL-QADI 'Abu Mubammad CAbd-al-Wahhab ibn CAlI ibn
Nagr AL-BAGHDADI (362-422/973-1031) was born in Baghdad and
later became gadi of various cities in Iraq. Later he trav-
elled to Syria and then to Egypt, where he gained much re-
nown. He died in Egypt. Al-Qadi CAbd-al-Wahhab is another
famous Maliki legal theorist of the school of Baghdad. The’
following verses are attributed to him:
Baghdadu darun li-'ahli 'l-mali tayyibatun /
wa 1i-'l-mafdlisi daru 'd-danki wa 'g-@igi:
¢alaltu hairana 'amshi fi 'aztiatlha,}
ka'anniya mughafun fI baiti zindigi. ,
[Baghdad, for those who have wealth, is a comfortable
place; / for the money-less, a place of exasperation
and misery: / wandering through her alleyways, I remained con-
fused and perplexed, / as if I were a Qur'an inthe house
of an atheist.]
Zirikli, 4:335.

lPor data on Ibn Jabib see above, note 3, p. 97.
23ee Sezgzin, 1:362.
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"Al-%UtbIyah®

A fourth early source book of Malik's opinions is
"A1-CUtbIyah", which took its name from its compiler, the
Cordovan MalikI fagih al-SUtbi.l It is said to have been
taken primarily from "Al-wadihah“; and the purpose of the
work, as indicated by its full title--"Al-Muétakhrajah min
al-'AsmiCah mimm3 Laisa fI ‘l-Mudawwanah" [extracts of nar-

rations not contained in the Mudawwanahl--was to complement

the Mudawwanah.? The “CUtbiyah" was relied upon heavily
in parts of Andalusia and North Africa.

Many traditional Malik3l fugéhé' have doubted the
authenticity and value of the "CUtbIyah®. MNupammad ibn
cAbd-al-l;iakamB, a contemporary of ai-cUtbi. is reported to
have said that he found most of the "CUtbIyah" to be "lies,
opinions without any basis ["masa'il 12 ‘'ugil laha“"]l."

Ibn Lubébah“. a famous Andalusian fagih. is said to have

lyuhammad ibn 'Ahmad AL-CUTBI (d. 255/869) was born
and lived in Cordova. Later he travelled to the East, where
he furthered his studies under many of the most prominent
fugaha' of that time. When he returned to Andalusia, he
became one. of its most influential MalikI scholars. Sez-

gin, 1472,

2Numerous manuscripts of "Al-CUtbIyah" are still
available; see ibid. -

3For data on Muhammad ibn ®Abd-al-Hakam see above,
note two, Pe. 115, Ne N, . '

MMupammad ibn Yanyd ibn CUmar IBN LUBABAH (d. 330/
942) was a famous Cordovan fagih, gadI, and member of the
judicial council [shural]. He was also known as "al-Bawjun."
Ibn Lubabah studied in Qairawan and later went to Egypt,
where he died. One of his works, "Al-Muntakhabah", is re-
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commented that the "CUtbIyah" contained many transmissions
that had been rejected and many irregular opinions {al-masa-

i1 ash-shadhdhah].l

Other Source Books

"Al-MawwdzIyah", "Al-Wadihah", and "Al-CUtbIyah* are
the three primary sources of Malik's legal opinions in addi-

tion to the Mudawwanah..2 Some other early source works, how-

ever, deserve mention.
Manuseripts still exist of "Al-Mukhtagar al-Kabir

£I '1-Figh" of CAbd-Allsh ibn CAbd-al-Hakam.” Ibn CAbd-al-
Hakam is said to have compiled two works, both of which were
relied upon heavily by the Malikis of Baghdad. The first
was a compilation of transmissions he had heard personally
from Malik and some of Malik's most important students like
Ibn al-Qasim, Ibn Wahb, and 'Ashhab. The second work was

L .

a condensed version of this first.” It would appear that

the manuscript is of this second work.

garded to have been a most excellent work on figﬁ: he also
wrote a work on written:legal contracts (watha'igl. See
Z2irikl3, 8:4; Kahhalah, 12:107-108,

le1yad and Ibn Farhiin, cited by 'AbU Zahrah, p. 240,
25ee ibid., p. 244, '

3Sezgin, 1:467. For data on CAbd-Alldh ibn CAbd-al-
Hakam, see above, note two, p. 1ll5.

41Ab@ Zahrah, p. 238.
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Finally, it is reported that 'Ashhab also compiled a.
work containing Malik's legal -opinions, which is called
"Mudawwanat 'Ashhab” or "Kutub ‘'Ashhab", CIyid says of
'Ashhab's compilation that it was large and excellent,con-
taining much knowledge. Reports also have it that Ibn al-
Q2sim and ‘'Ashhab vied with each other regarding which of
their compilations was superior.i ‘Sezgin makes no men-
tion of manuscripts of this compilation; however, a manu-
script is still available of ‘'Ashhab's "Kitab al-Hajj" in
a recension of Sahnun, which may be a part of ‘'Ashhab's

“"Mudawwanah" .2

leryad, cited by 'Abil Zahrah, pp. 235-236.
2See Sezgin, li467.



CHAPTER III

SOME PRELIMINARY FUNDAMENTALS OF
MALIKI LEGAL THEQRY

Introduction

"Classical Islamic
Legal Theory"

One occasionally encounters in the writings of mod-
ern Muslim and non-Muslim scholars on Islamic iaw references
to a "classical" Islamic.legal theory. This “classical"®
theory is generally understood to be the theory that Islam-
ic law consists of four sources: the Qur'an, the sunnah of
the Prophet (as constituted by hadIth), 'ijmd®, and giyas
[aﬂalogical reasoningl]. Furthermore, the notion of such
a "classical" legai'theory implies that a theory of Islamiec
law emerged during the formative period which came to have
general acceptance among sunni Muslims.

No doubt; there is considerable common ground in the
legal theories of the four major sunni schools of law. It
is also to be expected that there was a considerable ex-
change of ideas and theoretical formulations and terminol-
ogies between the legal theorists of each of these schools.
Nevertheless, there have always been fundamental and dis+

tinctive differences between the legal theories of each..of

121
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these four sunni schools, both before and after ash-Shafici,

The theory of Islamic law which limits the sources
of law to the Qur'an, the sunnah (as constituted by musnad
hadIith [hadith with complete 'isnad’'s]), 'ijma®, and giyas
is, properly speaking, Shafi®I legal theory.l It may be
regarded as "a classical" theory of Islamic law but not as
“the classical® theory. For ash-ShafiCi's theory--even though
that may have been what he desired--did not bring about a
major compromise in the other schools that produced a uni-
fied sunni legal theory, rather it effected the development
of a new and independent sunni school of law.

HanafI legal theory, even after ash-Shafi®i, contin-
ued, for example, to accept murgal hadith (hadith with in-
complete 'isnad's] as legitimate sources of law, although
ash-Shafi®I had rejected them. Likewise it continued to
regard the dthar and fatwa's of prominent Companions to be
an important ancillary in establishing the content of the
Prophetic sunnah. Hanafi legal theory, furthermore, con-

tinued to place numerous restrictions--some of which I have

: lsee 'Abl Zahrah, Malik, p. 451. For-a good intro-
ductory treatment of ash-ShafiCi's legal theory, based on

his writings, his legal deductions, and the writin§s of prom-
inent Shafi®l legal theorists, see idem, Ash-Shafi®I: Hay&tuhil
wa CAsruhii, Ara‘uhii wa Fighuhi (Egypt: Dar al-Fikr al-CArabl,
1948), pp. 196-317. _

According to one interpretation of ash-ShifiC€i's legal
theory, he placed such exacting restrictions upon 'ijma€ that
the practical effect was to limit his sources of law to just
the Qur'an and musnad hadith and analogical reasoning made on

the basis of them; see Ahmad Hasan, The Early Development

of Islamic Jurisprudence (Islamabad: Islamic Research Insti-
tute, 1970), pP. 56.
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set forth in appendix l--on the acceptance of isolated ha-
dIth, thereby rejecting as invalid ash-Shafi®I's very dis-
tinctive principle of making isolated hadith with sound 'is-
nad's a valid, independent source of Islamic law. Like
all other schools, Hanafl legal theory regarded the Qur'an
as-amajor source of law; nevertheless, Hanafi principles re-
garding the manner of interpreting the Qur'an are quite dis-
tinctive in some regards; for example, it regards general
[Camm] statements to be definitive [ga}€il. Although Hanafl
theory makes extensive use of giyas, the Hanafi concept of
giyas, nevertheless, differs from the Shafi®I concept; Ha-
nafi giyas, for example, is often based on established pre-
cepts of law and not specific legal texts. }anafi theory
continued to give a much more extensive role to local cus-

toms [al-Curf wa '1-C3dah] in the application of the law.

Finally, Hanafl theory continued to rely heavily upon its

conception of istihsd@n [a type of equityl], despite ash-Sha-

£iCI's arguments that istihs3n was arbitrary.l

MElikI legal theory, like Hanafl theory, never ac-
cepted ash-Shafi®I‘'s principle that iselated musnad hadith

with sound 'isndd's were a valid, independent source of law.

lEaeh of these points is treated briefly as a matter
of comparison in the appropriate parts of this chapter. How-
ever, for further references see 'Abu Zahrah, Malik, p. 451,
and for a good introductory treatment of Hanafl legal theory,
based on the legal opinions of 'Abli Hanifah and the theories
of prominent Hanafi legal theorists, see idem, 'Abu Hanifah:
Hayituhi wa CAsruhii, Ara‘uhll wa Fighuhi (Egypt: Dar al-Fikr
al-CArabi, 1955), pp. 232-358. _
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Like HanafI theory, Maliki legal theory continued to place
restrictions upon the use of isolated hadith, althoﬁgh the
restrictions themselves were not the same, especially the
stipulation that isclated hadith not be contrary to Madinan
Camal. Like Hanafl legal theory, it regarded mursal hadith
and the athar and fatiwad's of prominent Companions to be le-
gitimate sources of law, although here too Maliki legal theory
had restrictions of its own. Furthermore, Malikl legal theory
continued to regard as vaiid_its very distinctive non-textual
source of law, the Camal of Madinah, against which it inter-
preted and evaluated the textual sources. Malik also made
use of giyas; however, the concept of giyas in MalikI legal
theory is notably different than the Shafi®i concept. Like
'Abli Hanifah, Malik tends to make giyas on the basis of es-
tablished precepts of law and not specific legal texts in
hadith or other textual sources. Malik occasionally rejects
isolated hadith on the basis of giyas, and, furthermore, it
appears that Malik like later MalikI legal theorists regarded
it as valid to make giyas on the basis of the deductions
of earlier examples of giyas, without going back to the orig-
inal example. A

Istihsdn is also a very common part of Malik's legal
reasoning and a fundamental part of later Malikl legal theory.
As will be seen, however, the MalikI concept of istihsdn
appears to differ significantly from the Hanafi; Malik gave

an extensive role to local customs in the application of
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the law, an even more extensive role, perhaps, than 'Abu

Hanifah gave them. Finally, Malik subscribes %o the'prin-

ciples of sadd adh-dhard'i® and gl-magdlih al-mursalah,
which distinguishes his legal reasoning notably from that
of 'Abll Hanifah and ash-Shafi®I, although--as I point out

in the discussion on istihsan--'Abu Hanifah's concept of

istihsin ad-darlirah [istihs@n made on the basis of neces-

sity] may be cognate to al-magalih al-mursalah.t

Hanball legal theory, which developed after ash-Sha-
£i®I, is much like Shafi®I legal theory in its emphasis upon
following the apparent [zahir] meaning of the textual sources
of Islamic law, Like ShafiCI legal theory, it accepts the
isolated musnad hadith with sound °'ignad as a valid, inde-
pendent source of law. However, Hénbali legal theory goes
beyond Shafi®l theory in regarding more textual sources of
law to be valid than any other sunni school. It accepts
musnad and mursal hadith, hadith with sound 'isnad's and
some hggiﬁh.with;}éggég!swthatﬂaferless:thanﬁseund;ngFurlA:;
thermore, Hanball legal theory accepts the Fthar and fatwi's
of the Companions as a valid source of law; however, to each

of these textual sources, Hanball legal theory assigns var-

lthese points are discussed in the appropriate parts
of this chapter and the chapter pertaining to Malik's con-
ception of Camal. For other references see 'Abu Zahrah,
Malik, p. 451. This work is one of the most useful and com-
prehensive modern studies on Malik and his legal reasoning.
‘AbU Zahrah bases his analyses on Malik's legal opinions as
set forth in the Muwa}fa® and Mudawwanah and on the writings
of prominent M&likl legal theorists; see ibid., pp. 254-430.
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ious stipulations and degrees of authority. Hanball legal
theory also regards giyas to be valid; however, because of
the numerous textual sources that it accepts and because of
its stipulation that giyas not be resorted to except in the
absence of an appropriate legal text, Hanball legal theory
makes less use of giyas than the other schools. Hanball
legal theory also subscribes to a type of istihsan and to

al-magalih al-mursalah, although it does not conceive of

them in exactly the same manner as the Hanafls and Malikis.
Finally, Hanball legal theory, like Maliki, subscribes to

sadd adh-dhqri'ic and is among the most rigorous of the four

schools in its prohibition of legal fictions (hiyall]. It

is also worthy of note that Hanball legal theory subscribes

to some types of Madinan QQQQL.I

Thus, there are significant differences in the legal the-

ories of each of the four major sunni schools of law. It

should be kept in mind, furthermore, that the differences

to which I have alluded here briefly are only a few of the

most elemental differences. For even when schools share a
common source of law--such as the Qurfin--they differ on

numerous points regarding its interpretation and use, such

1Tn addition to my discussion of these points in ap-
propriate parts of this chapter, see CAbd-Allzh ibn CAbd-al-
Muhsin at-Turkil, 'Ugil Madhhab al-'Imam 'Ahmad ibn Hanbals
Dirasah 'Uzﬁli ah Mugarinah (Cairo: MajbaCat JamiCat CAin
Shams, 1394/197%), pp. 573, 576, 123, 255, 274-275, 289,
395-396, 430, 461éA515. 558=-561; and ‘'Abu Zahrah, Ibn Han-

bal: Haydtuhi wa SAsruhl, Ara‘'uh@a wa Fighuhu (Egypt: Dar
al-Fikr al-cArab ’ ncdc ] ppl 207-332. .
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as the questions of what constitutes a command and a pro-
hibition; hew abrogation [an-naskh] is established; whether
or not general (®amm] statements are conjectural [zannil
or definitive [gatCil; what other sources of law may be used
to render general statements specific [mukhagsagl; and so

forth.

I have indicated that there are sources of law and
principles of legal reasoning that some of the sunni schoolé
accept and others of them do not. Regarding those sources
that they all accept, each school agrees, for example, on
the definition of what the Qur'an is. However, when we con-
sider other sources of law and'principles of legal reasoning--

had'i'th, athar, ’ijma®, giyas, istipsan, and so forth--we find

differences in definitions, not to mention differences re-
garding interpretation, application, and authoritativeness,
Hence, for the proper study of Islamic law, it is néc-
essary not only to identify the sources of law and modes of
legal reasoning to which each school subscribes but to make
also a detailed and comprehensive assessment of the defini-
tion, the: eontent, the modes of interpretation and applica-
tion, and the degrees of authoritativeness that pertain to
each of those elements of legal theory. To describe a school's
legal theory only by stating what it regards the sources of
law and basic principles of legal reasoping to be,without
such detailed analysis,is something like describing a lan-

guage only as consisting of verbs, nouns, pronouns, adjec-
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tives, adverbs, prepositions, conjunctions, and inferjecé”
tions without showing what thése elements of speech‘are and
how they work with each other.

In view of these differences between schools and the
consideration that there was no “classical" theory of Islam-
ic law, I believe that the proper approach to the study of
the formative period of Islamic law requires the detailed-
and exhaustive analysis of the objective data cpnstituted
by the legal opinions of the early fugaha' .according to a
methodology similar to the one I have attempted to follow
in this dissertation. The body of such opinions igs vast
and immensely promising, if analyzed accurately and system-
atically. It can yield answers to the most fundamental ques-~
tions pertaining not ohly to the emergence of the major
schools but also to the development of early Islamic intel-
lectual history in general. For Islamic law developed in
the midst of that intellectual history and, in some regards.'
must have been at the very center of its development.

The history of the emergence of the major schools
lends itself especially well to the methodological approach
I have set forth in this dissertation. Each of these schools
has an enormous volume of early legal opinions, and each
has well-developed traditions of legal theory that attempt
to explain them., But careful examination of the emergence
of the major schools would surely give much insight into

the legal reasoning of those early fugaha'--like al-Laith
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ibn Sa®d, al-'Awzi®l, Sufyn ath-Thawr, Ibn 'AbI Laild,’
at-Tabari, and so forth--many of whose legal 6pinions have
been preserved but around whom no major schools or tradi-
tions of legal theory developed.2 My objective in this
dissertation has been to initiate such an analysis of the

emergence of the Maliki school.

Some General Observations

Some reneral UOSErvabllblls
about Malikl Legal Theory

The intricacy of
Malik's legal reasoning

Malik based his legal reasoning on a wide variety

of sources and principles of law: the Camal of Madinah,

musnad and mursal hadith, istihsin, sadd adh-dhard'i®,

al-magalih al-mursalah, and so forth. He appears to have

subseribed to more sources and principles of law, in faet,
than any of the fugahd' of the other major schools, with
the possible exception of 'Apmad ibn I;Ianbal.3 who, although

lMubammad_ibn °Abd-ar—Rahm5n IBN ‘ABI LAILA (74-148/
693-765) was a Kifan faqih of considerable importance in the
early period and presided as ga¢li for thirty-three years
during the ‘'Umayyad and CAbbasid periods. His opinions
ceased to be regarded as authoritative, however, shortly
after the passing away of his generation; Sezgin, 1:518.

2For data_on these persons, see above: al-Laith (p.83,
note 5), al-'AwzaCI (p..78 , note 1), ath-Thawri (p.77 ,
note 1), and_at-Tabari (p. 93 , note 2).

3'AHMAD ibn Muhammad IBN HANBAL (164-241/780-855)
was born in Baghdad, where he began his study of the Arabic
language and hadIth. Thereafter he began his extensive trav-
els to centers of Islamic learning in that age, travelling
even to the Yaman, where he studied under the famous Yamanl
mubaddith CAbd-ar-Razzaq ibn Hammam (126-211/744-827). He
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he defined principles like istihsan and al-magaliph al-mur-
salah differently than Malik and put greater restrictions
upon their use; drew upon a greater number of textual sources
of law than the fuqahd' of any of the other major sunni

schools.t

The variety of the sources and principles of law to .
which Malik subscribes adds a considerable degree of intri-
cacy to his legal reasoning in specific cases, especially
in light of fhe consideration that Malik often arrives at
legal judgments by reasoning that draws on combinations of
different sources.and principles of law.2 To cite an example
of this which is not especially intricate, Malik holds to
the precept that Muslim men and women are permissible to
each other in marriage, unless prohibited by certain well=-
established restrictions such as close ties of kinship.

Furthermore, he holds that valid contracts of marriage carry

also studied under 'Abu Yusuf and ash-Shafi®i, under whom
he studied law and legal theory. His teacher Sufyan ibn
CUyainah, however, seems to have had an especially great
influence upon him., In addition to belng the founder of
the Hanball school of law, the fourth major sunnl school,
‘Ahmad ibn Hanbal was quite significant in the general in-
tellectual hlstory of the early period, especially regard-
ing his opposltlon to muCtazill and other types of specula-
tive kalam [theology]. the speculations of some early gifi's
like al-Muhasibi, and so forth; see Sezgin, 1:502-503 and
van Ess, pp. 9-10.

lof, at-Turki, p. 576 and ‘Abu Zahrah, Malik,p. 451.
2'pb3 Zahrah, Malik, p. 320.
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the extension of certain rights with them, such as mutual
rights of the marriage partners to inherit set proportions
of each other's estates. These precepts are derived from
the various textual and non-textual sources of law to which
Malik subscribes. Nevertheless, should a man marry a woman
who is otherwise permissible te him in marriage, while she
is seriously ill, Malik will qualify these general precepts

in the light of his principle of sadd adh-dhara'i®. Because

of the special circumstances of this mérriage. Malik holds
that there is sufficient cause to suspect that the man's
motive in marriage has been to inherit a husband's sizeable
portion of the ailing woman's estate. Hence, Malik rules
that the contract of marriage is valid and the ailing woman
must receive her dowry in full. But should she die during
the course of the illness during which she was married, her
new husband will receive no share in the inheritance of her
estate whatsbever.1

Because of this potential intricacy in Malik's legal
reasoning that results from the number of sources and prin-
ciples of law to which he subscribes and his manner of ap-
plying them in combination with each other, the researcher
must exercise caution when attempting to elaborate what Ma-
lik's reasoning was in given matters. From the limited stand-
point of only some of these sources and principles or from

the standpoint of non-Malikl legal theory, for example,

lyMudawwanah, 2:186 (5).
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many of the conclusions that Malik reaches would appear ar-
bitrary or haphazard; especially examples that are not as
forthright as the one I have just cited. Viewed from the
standpoint of M3alik's overall legal reasoning; however, the
same conclusions ma& appear quite consistent and predictable.

Hence, it is necessary that the researcher have a
sufficiently good feeling for the overall legal reasoning
that Malik uses--and this would apply to the study of any
fagih~--before attempting to analyze specific instances of
the application of that. reasoning. For that reason, I have
attempted to present in this chapter a general overview of
what I regard to be some of the most important fundamental
principles of Malik's legal thought.

Because of such potential intricacies in legal rea-
soning, it seems to me, furthermore, that the researcher
must be especially cautious in drawing conclusions about
the reasoning of any of the early fugaha' and gédi's when,
as is so often the case, their opinions and judgments are
set forth with no élear indications or explanations of the
reasoning behind them. Surely, it would be weak methodol-
ogy to assume that these fugaha' and gggi's arrived at de-
cisions on an arbitrary ad hoc basis without any.consistent,
predictable reasoning merely because no explicit indication
is given of such reasoning. That might prove to be no dif-
ferent than assuming that a physician has no consistent and

predictable reasoning behind the various prescriptions he
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gives his patients because his reasoning is not set forth
on the prescriptions.

As in the case of Malik, one must hypothesize an
overall pattern of reasoning for such fugaha' and gagi's,
and one must also have a feeling for the special complexi-
ties that may pertain to any given case, before being able
to evaluate specific judgments and opinions. Similarly,
to return to the metaphor of a physician, one would have
to understand a physician's overall theory of medicine and
the potential complexities of a patient's case, before be-
ing able to conclude whether the physician's prescription
was inconsistent with his theory of medicine or ill-advised
for his patient. It is to be expected that some fugaha' and
aadi's of the early period, like other human beings, were
guilty of arriving at opinions that were arbitrary and in-
consistent with their other opinions. It is not possible,
however, to discover such arbitrariness or inconsistency,

I believe, until after having attempted to posit patterns
of legal thought and the various possibilities of specifiec
cases.

Furthermore, because of such potential intricacies
in legal thought, these legal opinions of a faglh or gi¢l
that are set forth with some indication of the reasoning
behind them are of special value to the researcher. Even
they, however, may not be sufficient in themselves to con-

struct the overall pattern of that fagih or g3di's legal



134

reasoning. In those early legal works, for example, the
general characteristic of which is not to present such ex-
planations, it is pdssible that instances of explanation
are not representative of the more fundamental principles
of that person's reasoning. Rather it may be that, because
the explained 0pinions are somewhat unusual or peripheral,
the reasoning behind them was not held to be sufficiently
obvious. Furthermore, in keeping with the laconic style
of many of the early works of law, one must also bear in
mind that the explanations given to specific opinions and
judgments may be far from complete, setting forth perhaps
only limited aspects of the fagih or gadi's reasoning in

the matter.

For reasons like these I believe that it is best to
gtudy the opinioﬁs of the major fugaha' of the early period
in the light of the more comprehensive hypotheses of the
legal theorists of their schools. From the results of such
analyées it may be possible to construct suitable hypotheses
to explain and evaluate the more uncommunicative opinions
of those early fugaha' around whose'opinions no schdols of
legal theory developed.

_ Finally, in light of the complexities of the data
with which one is required to analyze the legal reasoning
of the early fugaha', it is advisable.beforebmethodological—
ly sound and thorough studies of the data have been compléted.

that modern researchers adopt the posture that they do not
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yet know what the reasoning behind the more uncommunicative
data was. For to say that it was arbitrary and inconsistant
or, for that matter, that it was carefully reasoned and con-

sistent implies that that reasoning has been discovered and

understood.
Malik's manner of elaborating
the full scope of legal precepts

Another preliminary observation about Malik's legal
reasoning that pertains to the multiplicity of the sources
and principles of law to which he subscribes--and especial-
ly the non-textual source of Madinan Camal--is that Malik
takes care in the Muwatta' and Mudawwanah to elaborate the
full scope of the legal pfecepfs to which he subscribes.
That is, he outlines important implications and specifie
restrictions and limitations that apply to those precepts
but that can be arrived‘at only by considering them in the
light of Malik's multiple sources and principles of law.

For example, Malik accepts an isolated hadith that
prohibits that date harvests:be.sold before the dates of
that year's crop have appeared and begun to redden in the
palm trees [i.e., after ';ggg'J. Once the crop has begun
to redden, however, the hadlith permits that the crop be
sold in advance on the condition that it be harvested as
fresh, ripe dates [busr and ggtég] but not as dried dates

ftamr].

Malik elaborates upon what the precept is to which
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this hadith pertains and of which it is a reflection. His
elaboration, however, is based primarily upon the non-textu-
al source of ®amal, which provides details and insights that
are not in the text. The prohibition set forth in this pa-
dith, Malik holds, was meant to pertain to those date oases
that do not produce annual harvests predictably, such as
those small or isolated oases that produce harvests some
years but fail to produce during others. Once the year's
crop of such oases has begun to redden in the palm trees it
is permissible to make a contraet to purchase the harvest
as fresh ripe dates, because it is clear that the trees will
produce that year and the time required to elapse between
the reddening of the dates and harvesting them as fresh ripe
dates is relatively short, generally about a week or a little
longer. Thus, Malik continues, there is little likelihood
that the harvest will perish or be destroyed during that
short period. (This type of reasoning is istihsa@n, although
used in this case to interpret a hadith.) However, because
the period required to elapse between the reddening of the
dates in their palm trees and their being harvested as dried
dates [tamr] is considerably longer, the hazard--Milik ex-
plains--is still too great that the date harvest perish or
be destroyed between the time of its first reddening and its
being harvested as dried dates.

This is the scope of the hadith as far as Malik is

concerned; he now continues to elaborate the precept itself,
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of which the hadith is only a partial reflection. The pro-
hibition in this hadith, Malik continues, does not pertain
to those well-established and well-watered oases or agricul-
tural lands that have predictable harvests each year, like
the large and fertile oasis of Madinah or the Nile valley.
In such agricultural regions, he explains, it is permissible
not only to sell the date crop as dried dates at the time
of the first reddening of the dates in their palm trees but
it is permissible, furthermore, to sell one's crops over
a year in édvance. which has been customary in Madinah.l

This type of elaboration, which is characteristic
of Malik, has several important implications. First of all,
the researcher must articulate the full scope of each pre-
cept before analyzing specific instances of the application
of that precept. In the Muwatta', Malik sets forth the scope
of many precepts, especially those in connection with which
he cites his various terms. However, he does not do this
always, nor does he do it always with the same degree of
detail. In the Mudawwanah, however, one must sometimes read
extensively and in various chapters to be able to collect
enough of Malik's statements and opinions to construct the
full scope of the precepts to which he subscribes. The ci-
tations set forth in the preceding example, for instance,

were in three different places, although relatively close

to each other.

lMudawwanah, 3:119 (24), 121 (15), 122 (1).
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Malik's manner of elaborating the full scope of pre-
cepts bj reference to non-textual sources of law and other
principles of legal reasoning also‘has implications that
pertain to his assessment of the nature of textual sources
of law. Tt implies that some textual sources--like the iso-
lated hadith in the preceding example--are only partial re-
flections of more general p:ecepts to which they pertain,
even though there is nothing in the isolated text to indi-
cate that. Such textual sources would be insufficient in-
dependent sources to indicate the full scope of the precepts
they reflect. If one were to attempt to elaborate the pre-
cept contained in such textual sources only on the basis of
the information contained in them, one would not be likely
to arrive at the same conclusion as Malik regarding the pre-
cept to which they pertained. Since Malik regarded his elab-
oration of such precepts to be authenfic. he would have sure-
ly held. that attempts to elaborate the law only on the basis
of textual sources was likely in some cases to lead to ser-
ious distortion of the original content of the law. Such
an interpretation of Malik's attitude toward textual sources,
while in keeping with his overall legal reasoning, is also
supported by the biographical accounts of the caution he

exercised toward badith.l

I believe it is also clear from Malik's manner of

elaborating precepts why he tended to perform qiyas on the

lsee above, pp. 76-85.
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basis of precepts and not specific legal texts. When one
extends the ruling contained in a precedent to an unprece-
dented matter, one has generalized the ruling of that prec-
edent. One has assumed that that ruling was not intended
to be applied only to that precedent and nothing mbre; for
extension of legal rulings by analogy amounts to the gener-
alization and universalization of those rulings. However,
the generalization of the ruling contained in a precedent
(or legal text) by analogical extension to unprecedented
matters cannot be an accurate or authentic applieation of
the precept behind the precedented ruling unless the prec-
edent. and the unprecedented matter are truly analogous.
Furthermore; one canndt know that they are truly analogous
until one has discerned the full scope of the precept behind
the ruling contained in the precedent. One must know the
full provisions and the specific limitatibns of that pre-
cept. Otherwise one cannot determine whether the ruling
in the precedent reflects a general provision or prohibition
or whether it reflects a specific limitation or permission.
Without knowing the general provisions and specific limita-
tions of the precept behind the ruling one cannot know why
the ruling ﬁas applied in the precedent.wwWithoutusuch know-
ledge, one is unable to know whether or not similar unprec-
edent ed matters are truly analogous;

Therefore, to make giyas on the basis of a legal

text is to assume that the ruling in that text was meant
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to be generalized and, furthermore, that the information
provided in the textual sources is sufficient to establish
the full scope of the precept that the rulings in those
sources reflect., This is the assumption of ash-ShafiCi,
who holds that legal texts~will be assumed to be general
until there is textual proof of their having been rendered
specific, that legal texts will be held to be unabrogafed
until their is textual proof of their abrogation, and who
holds, furthermore, that the textual sources of law that
he regards to be valid provide a complete statement of the
scope of the precepts of the law.l It should also be pointed
out that ash-Shafi®l has rather elaborate methods of deter-
mining the full scope of precepts by careful analysis and
cross-referencing of texts.

Nevertheless, Malik's assumption about the legal im-
plications of textual sources of law appears to be essential-
1y the opposite of ash-Shafi®i's. Malik's assumption, as
reflected by the manner in which he elaborates the full
scope of precepts by reference to non-textual sources of
law and various principles of legal reasoning and by his
tendency to make giyas on the basis of these elaborated pre-
cepts instead of specific legal texts, indicates that Malik tends

to regard rulings in texts to be specific Or of limited

lsee Sobhi Rajab Mahmassani, Falsafat al-TashriC fI

al-Islams The Philosophy .of Jurisprudence in Islam, trans.
Farhat Ziadeh (Leidens: E. dJ. Friig. 1961), p. 90.
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application unless there is proof that they were intended to
be general. Furthermore, Malik would regard a text to be
inapplicable (possibly abrogated) until there was proof that
it was still‘applicable. Finally. since his major criterion
for establishing proof in such cases is the non-textual source
of Madinan Camal, it may be inferred that Malik, quite un-
like ash-Shafi®l, would not have held that the valid textu-
al sources of the law would be sufficient in all cases to
establish the full scope of the precepts of the law. Rather,
from Malik's point of view, the full statement of the scope
of the precepts of the law is provided by the cqmbination

of the textual and non-textual sources that he regarded to

be valid.
To illustrate this further, Malik cites a hadIth in

the Muwatta® that contains only the information that the
Prophet handed down a legal judgment on the basis of an

oath and the testimony of a single witness. He supports

the hadith and indicates that it was not abrogated by citing
two ggpéttS'that indicate that prominent Successors, among |
them Umar ibn ®Abd-al-®Aziz and Sulaimin ibn Yasar, regard-
ed it as valid to make legal judgments on such a basis.
These reports, however, add no information about what ex-
actly is meant by the expression "making judgments on the
basis of an oath and a single testimony", nor do they in-
dicate whether legal judgments made on such a basis apply

to all types dof cases --criminal, marital, etc.~--or just some
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types of mses to the exclusion of others.

~ On the basis of Madinan ®amal, M3lik explains in de-
tail what is meant in the hadith, namely, that the plain-
tiff [gahib al-hagql] be required to take an oath affirming
his allegation and then support his oath by the testimony
of a single witness. (Ordinarily two witnesses would be
required.) Malik adds other details about what is to be
done if the plaintiff refuses to take an oath. Then Malik
adds the very important limitation that the matter of ruling
on the basis of the plaintiff's oath supported by a single
testimony pertains exclusively to money matters fal-'amwal]
and never to criminal cases, matters of divorce and marriage,
emancipation, theft, or libel.1 In some of the most elabor-
ate legal reasoning that Malik sets forth in the Muwa}ta’',
he continues to try to remove any doubt about this matter's be-
ing restricted to money matters or about its being valid in
the first place. Malik has elaborated on the very ambiguous
textual sources by reference to the non-textual source of
Camal and has indicated that the matter in question has a
limited application and is not to be extended by analogy to
any types of law other than that which pertains to money
matters. This is a clear example of an instance where fail-
ure to elaborate the precept only partially reflected in
textual sources by reference to non-textual sources might

lead to serious distortion of the orginal precepts.

IMuwatta', 2:721-722.
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Another implication of Malik's manner of elaborating
the full scope of precepts is that it indicates, I believe,
Malik's intent to disclose the purpose of the law behind
many of the precepts he elaborates. The first example is
an illustration of this. MAlik makes it quite clear what
the purpose of the law was in prohibiting the sale of the
date harvests of certain types of oases in advance of the
reddening of the dates in the palm trees. But one sees per=-
haps even clearer examples of this type of elaboration that

reveals the purpose of the law in Malik's application of

the principles of sadd adh-dhara'i®, istihs3n, and al-magi-
lih al-mufsalah.

| The effect of Milik's use of these principles of legal
reasoning--as.I hope to demonstrate in this chapter--is thét
they mark off the limitations of the wide prbvisions or pro-
hibitions of general precepts of law., By doing this, these
principles do not contradict or negate those general pre-
cepts, rather they clarify their full scope and indicate
what the legal intent or the purpose of the law behind them
must have been.

To give an illustration of this, Malik holds to the
precept that a woman must have the consent of her guardian
for her marriage contract to be va;id. Furthermore, Malik
holds that the father has especially strong righté as a
guardian in determining whom his daughter shall marry, when

she has never been married before, although Malik refuses
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to extend those same rights in full to other guafdians in
the absence of a father. For he holds that kinsmen other
than the father are not as likely as he to have the girl's
interest at heart;l Once, however, the case was brought
before Malik of a young girl, whose mother and father had
been separated many years before. The girl had grown up
in her mother's household, had now become very beautiful,
and many excellent suitors of considerable wealth and pres-
tige were éeeking her hand in marriage. Her father, how-
ever--who was still technically her guardian--refused to
let her marry anyone but a certain kinsman of his, who, ac-
cording to the mother's description, had no wealth or par-
ticular merit. Milik ruled that the father's rights as
guardian had been superseded by his abuse of the office of
the guardian, one of the chief purposes of which is to se-
cure a marriage that is in his daughter's best inferest.
The general principle, Malik states, is that "there is no
legal validity to any action that brings harm to oneself
or others" [la darar wa 13 ¢irar]. Hence, the father is
no longer to be regarded as the girl's guardian; the
government [as-sul}dn] shall act as her guardian in-

stead and see that she is married to one-of the more worthy

suitors.2

lpMudawwanah, 2:5 (8). 2Ibid., 2:144,
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The Sources of This Chapter

I draw heavily in the following discussions of fun-
damental principles of Malikl legal theory on secondary
sources. I cite illustrations of these theories from the
Muwatta' and Mudawwanah on occasions. These citations, how-
ever, are only illustrati#e and are not regarded as conclu=-
sive. For exhaustive citations from primary sources would
be disproportionately hard to achieve in a study of this scope.

The theories presented in this chapter are hypothe-
ses in terms of which I will account for certain aspects
of M3lik's reasoning in the discussions pertaining to Camal
in the remainder of the dissertation. In some cases, the
application of these hypotheses in those chapters on Camal
will give them considerably more conclusiveness than they
have in this chapter as actual parts of Malik's manner of
legal reasoning.

The terms that are used in this chapter--such as
nagg [a conclusive legal textl], istihs@n, giyas, and so
forth--are not of primary importance. In some cases they
may be used differently in various schools, and often there
is no indication that Malik ever used them. I have em-
ployed these terms only as a conveniéntﬁ means to identi-
fy the concepts for which they stand, according to my defi-
nition of them in this chapter. As I have pointed out in
my dissussion of concepts and terms, it is the concepts - ..

which I regard to be of primary importance, while the terms
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must necessarily be secondary.l

Finally, I have presented in this chapter only thoée
fundamentals of Malikl legal theory that I have had recourse
to in expléining examples of Malik's use of ®amal in the
remainder of the dissertation. Hence, this chapter is only
vrefatory to the discussions of this dissertation and is
hardly a complete statement of MalikI legal theory. I hope,

however, that it provides a sufficiently representative over-

view.

The Qur'anic Text

The Classification of Legal Texts
According to Their Ambiguity

Maliki legal theorists apply the word "nasg“ fa mani-

fest text] to legal texts that are completely unambiguous.
Such texts set forth the precepts to which théy pertain with

absolute clarity and do not lend themselves to more than

one interpretation.2

They apply the word "zahir" [of apparent or obvious
meaning] to legal texts that are not completely unambiguous
but contain, nevertheless, a certain obvious meaning. But,
since the obvious meaning of a gahir text is not conclu;
sive, that text lends itself to more than one interpretation.3

There is no disagreement among Maliki legal theorists

lSee the discussion of concepts and terms above,

21 pvii Zahrah, M3lik, p. 262. JIbid.
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that such a distinction exists in Malik's legal reasoning
between what they call the gahir text and the nags. They
concur, furthermore, that Malik regarded the nagg to take
priority over the zahir text whenever the two contradict
each other, since the degree of conjecture in the gzahir

text is greater.1

Regarding General
Statements in the Qur'an

It is also a point of consensus among M3a1likI legal

theorists that general [€amm] legal statements in the Qur-
‘an and in other accepted textual sources of law are of the
category of gzahir statements. Hence, according to Malikl
legal theory general legal statements are regarded to be
conjectural [zanni] and not definitive Eggtfi].z Hence,

a general legal statement pertains to all the particulars

1iAvd@ Zahrah, Malik, p. 262. According to 'Abd Zah-
rah, ash-ShaficI makes no such distinction between his usages
of the words “gzahir" and "nagg" in his Risdlah. 'Abu Zahrah
contends further that such a distinction is not a part of
ash-ShafiCi's legal theory; ibid. Perhaps the reason for
this, if accurate, is that ash-ShafiCl regards gdhir texts
to have the same authoritativeness as what the Malikis refer

to as "nagg".

2Ibid., pp. 264-265; Mugtafd 'Ahmad az-Zarqd, Al-Figh
al-'IslamI fI Thawbihi '1-JadId: Al-Madkhal al-Fighi al-CAmm,

3 vols. (Beirut: Dar al-Fikr, 1968), 1:137; and Muhammad -

MaC®ruf ad-Dawalibi, Al-Madkhal 'ila CIlm 'Ugﬁl al-Figh (Bei-

ruts MajbaCat Dar al-CIlm 1li-'l-Malayin, 13 571965), pp. 153-157.

Regarding the translations of "gzanni" and "qa}¢i",

Anderson renders them as "presumptively authoritative" and
"wholly authoritative" respectively, which seems to convey

well their meaning in Islamic legal theory; see Norman Ander-
son, Law Reform in the Muslim World (London: U. of London

Press, 1976), bp.
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that it implies only with a degree of conjecture, according
to Maliki legal theory§§i¢=iS@not'a “definitive universal
statement, »

The position of the Malikl legal theorists regarding
the authoritativeness of general statements in the Qur'an
is the opposite of Hanafl theory on the same question. Ac-
cording to Hanafl legal theory general statements in the
Qur'an and other legal texts of established authenticity
are definitive; that is, they apply to all the particulars

that they imply definitively and without conjecture.l

Regarding Specific. _
Statements in the Qur'an

The legal theorists of all the major sunni schools

agree, according to 'Abl Zahrah, that specific [khags] state-
ments--that is, statements that indicate specifically the
persons to whom they apply--indicate definitively those per-
sons to whom they apply. Specific statements in the Qur'an
and other textual sources of law of accepted validity are
regarded to be definitive.?

From the standpoint of Maliki legal theory, therefore,

lAl-Kawthari'. p. 37, (He cites Hanafl works on legal
theory that he believes have treated best the HanafI concep-
tion of this question.); 'Abu Zahrah, Malik, pp. 266-267.
Cf. idem, 'Abu Hanifah, pp. 245-268; az-Zarqa, 1:136-138;
and ad-Dawalibl, pp. 153-160.

2'Abu Zahrah, Malik, p. 268.
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specific [gﬁésél statements take priority over general
[®amm] statements as long as the source of the specific
statement 1itself is not open to conjecture.l This stipula-
tion, however, does not apply to Hanafi legal theory. For,
since Hanafl theory regards general statements in the er-
'an and other legal texts of established authenticity to
be definitive, it also regards general and specific state-

ments to be equally authoritative.?

The consequence of this Hanafl position on the author-
itativeness of general and specific statements of well-estab- .
lished authenticity is reflected it its distinctive concept
of abrogation [naskh]. According to Hanafl legal theory,

a general statement in the Qur'an or other texts of unques-
tioned authehticity can only be rendered specific [gggggs-
sagl, when the legal text that indicates such specification
[takhsig] is linked to it contextually or when there is some
other indication that the two statements were revealed at
the same time. For example, a legal statement in one verse
may be general, but the following verse renders it specific.
If, however, the general and specific statements are not
linked together contextually or there is some other indica-

tion that they were revealed at different times, the last

l1AbE Zahrah, M3lik, p. 268.

2Ibid., pPp. 268-269. For a more comprehensive dis-
cussion, see idem, °*'AbuU Hanifah, pp. 245-268.




. 150

of them to have been revealed is regarded as having abro-
gated the earlier statement;l

Furthermore, according to 'Abl Zahrah, Hanafi legal
theory regards general statements to be definitive prior
to their having been rendered specific but qonjectural af-
terward. (The distinction here would appear to be between
specific statements that are specific ab initio, which are
regarded to be definitive, and those statements that are
initially general but are then rendered specific, and,
hence,are regarded to be conjectural. Perhaps, they are
regarded to be conjectural because their initial general-
ity has been demonstrated not to be conclusive.) Hence,
according to the two earlylanafl legal theorists--®Isa ibn
'*Aban and al-Karkhi2--once a general text has been rendered
‘specific. 'Abu Eanifah permits the full extent of its spec-

ification to be elaborated by means of giyas, although he

11Av@ zahran, Malik, pp. 268-269.

2cISA IBN 'ABAN ibn Sadagah (d. 221/836) was a stu-
dent of ash-Shaibani and a ga¢l of Bagrah during the last
eleven years of his life., Ibn an-Nadim cites five works
of his. As-Sarakhsi (d. 483/1090), one of the most highly
regarded Hanafl legal theorists, cites numerous quotations
from ©Isd ibn 'Aban in his famous 'Usiil. See Sezgin, 1434,

'AbU 'l-Hasan ®Ubaid-All3h ibn al-Husain AL-KARKHI
(260-340/873-952) lived in Baghdad, where he learned Hana-
f1 figh. He lived in poverty and was regarded as very pi-
ous. Later in his life he came to be regarded as the head
of the Hanafl school. Manuscripts of his works on legal
theory are still available. Al-Qudiari (d. 428/1037), a .
notable Hanafl fagih, regarded al-Karkhi's"Mukhtagar* to
be among the most important works of the Hanafi school.
"Al-Mukhtagar" also contains important information on the
history of the Hanafl school. Sezgin, l:lbk,
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does not regard giyas to be authoritative enough to render
general texts specific‘independently.l Furthermore, al-
though 'Abu Hanifah does not regard isolated hadiIth to be
authoritative enough to abrogate independently general Qur-
‘anic statements or render them specific, once it has been
established that a general statement in the Qur'an is spe-
cific, 'Abu Hanifah accepts isolated hadith as a valid means

of establishing the full scope of that specification.2

Regarding the Specification
of General Statements

A further implication of the MalikI and the Hanafi
concepts regarding the authoritativeness of general state-
ments in the Quf'an and other legal texts of unquestioned
authenticity is that, since MalikI legal theory regards
such statements to be conjectural, the number of ancillaries
fgara'in] that are regarded to be valid means of indicating
specification [takhgig] are very numerous in Maliki legal
theory. In HanafI legal theory, on the other hand, since
general statements are regarded to be definitive, the num-
ber of ancillaries that can be used to indicate specifica-
tion are relatively few, since only those ancillaries are
regarded to be legitimate which are also definitive.>

Al-Qarafi cites fifteen ancillaries according to which

lepAbG Zahrah, Malik, pp. 271-273. 2Ibid.
31bid., pp. 269-270.
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general statements in the Qurfan may be rendered specific
in MELikI legal theory.l It is said to be part of the Ma-
1ikI concept of maglahah that general statements in the Qur-
*3n or other well-established legal texts are rendered specif-
ic on the basis of the consideration of ggs;gbgﬁ. In other
words, general texts may only be applied in their generality
as long as that application does not obliterate the maglahah
for which it was intended. Az-ZarqZ@ believes that the Ma-
1ikT position in this matter reflects the theoretical posi-
tion of the MalikI school that the legal intent behind the
directives of Islamic law is to bring about maglahah in this
life and the next. Thus, it is against the legal intent of
the law to continue to apply general precepts to circumstances
where their application annuls the benefits they were intended
for. He continues to point out that, the more conjectural

the precept in question, the more strictly the criterion of

maglahah is adhered to.?

Mugtafd az-Zarqa's position that Maliki legal theory
permits the specification of general statements on the basis
of maglahgh is supported firmly by Malik's legal reasoning.

As will be seen in the discussion of Malik's application

cf istihsﬁn; sadd_adh-dhara'i®, and,al-masélih al-mursalah,

the essential characteristic of M3alik's application of these

1n his Tanqip_al-Fugiil, cited by 'Abii Zahrah, MZlik,
p. 270. .

2pz-Zarqa, 1s136.
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principles is precisely that he puts limits on the appli-
cation of general precepts under certain circumstances be-
cause to apply the general precept under:those circumstances
would annul the maglahah intended by the precept or create
a mafsadah [evil] that was unintended.l

It is important. however, to take note of the fact .
that even in Maliki legal theory isolated hadith are not
sufficient independently to establish that a general state-
ment in well-established legal texts is specific, even though
Malikis regard general statements to be conjectural. 1In
this regard Malikl theory is somewhat like HanafT, which
also does not permit the Qur'an to be rendered specific or
abrogated by isolated hadith independently. Furthermore,
MalikI legal theory differs on this point with ShEfi®I le-
gal theory, which, although it regards general statements
to be conjectural, regards the isolated hadith to be author-
itative enough to render general meanings of the Qur'an
specific.

Maliki legal theory differs c¢onsiderably from Hénafi
theory regarding isolated hadith and the specification of
general legal texts, however, in that Maliki legal theory
regards isolated hadith as authentic indications of specifi-

cation whenever those hadith are in bonformity to Madinan

lsee below, pp. 245-280; cf. above, pp. 143-144,

21Abii Zahrah, Malik, 271, 288-289; cf. ad-Dawalibi,
pp. 153-157.



154
®amal. In such cases, the indication of the isolated ha-
dith is regarded to be valid in MalikI legal theory, even
though the precept indicated by the hadith may be contrary
to analogy with other well-established precepts of law.l
It is clear, however, that in such examples it is the non-
textual source of Madinan ®amal which is authoritative,
while the isolated hadith is regarded to be valid only be-
cause it is an ancillary to Camal.

Finally; the numerous considerations in'refereﬁce to
which Malik renders general texts specific is in keeping
with what I have regarded to be a general implication of
Malik's legal reasoning that legal texts will be regarded
as specifiec until their generality has been established,
which seems to be supported by the manner in which Mialik

elaborates upon the full scope of the precepts to which he
>

subscribes.

1'AbT zahrah, Malik, pp. 288-289, 271, 305.
23ee above, pp. 135-14k.
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The Sunnéh

Mursal Haditﬁl

More than a third of the hadith in the Muwatta' are
muréél.2 In accepting mursal hadith as a valid source of

law, Malik is like Sa®Id ibn al-Musayyab, ash-Sha®bi,> 'Ib-

1o mursal hadith is a hadith that does not have a com-

- plete 'isnad; it is opposed therefore, to musnad hadith,
which have complete 'isndd's. Mubhaddith's and legal theor-

ists define the mursal hadith differently, however, as I
illustrate below. 1In this dissertation I follow the defin-
ition of the legal theorists.

In the termlnology of the muhaddith's a mursal ha-
dith is one the 'isnad of which does not mention the name
of the Companion of the Prophet from whom the hadith was
orlglnally transmltted.. According to this definition, a
murgal hadith has an 'isnad which cites the Prophet and then
an older Successor, without mentioning the Companlon from
whom the older Successor heard the badlth. There is dis-
agreement about whether or not hadith with 'isnad's like
this that cite the Prophet and then a younger Successor are
mursal, because the younger Successors received most of their
hadith from older Successors and very few from Companions.
Accordlng to the terminology of the muhaddith's, a hadlth
with an 'isnad that does not mention one or more transmit-
ters other than a Companion is called "mun ga}ic”® Lcut off];
see at-Turki, p. 289 and Yusuf IBN cABD-AL-BARR At-Tamhid
lima fI '1-Muwatta' min al-Ma®ani wa 'l-'Asanld. ed. Mugta-
fa ibn 'Ahmad al-CAlawl & Muhammad CAbd-al-Karim al-Bakrl,
12 vols. (Ribat: al-Ma}baCah al-Malakiyah, 1387/1967), 13:19-

21.

In the termlnology of legal theorists, however, the
mursal hadith is any hadith with an incomplete 'isnad, wheth-
er it be a Companion, Successor, someone else, Or numerous
transmitters who are not mentioned; see at-Turkl, P. 289 and
Mupammad ibn CAbd-Allah IBN TUMART, Kitab 'ACazz Ma Yujlab:
Mushtamil Cald JamiC Tacallg al-'Imam Mubammad ibn Tumart
mimma ‘Amlahu ‘'Amir al-Mu'minin CAbd-al-Mu'min ibn CAll ra-

himahuma 'Liah TaCala (Algiers: Ma}baCat Pierre Fontana,

1321 1904), p. 53.
2A1-Kawthari, P. 34; cf. Sezgin, 1458,

3cgmir ibn SharahIl ASH-SHACBI (19-103/640-721) was
born in Kiuifah and became one of its most notable mubaddith's
and fugaha'. He also had extensive knowledge of the history
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rahim an-Nakha®i,?1 él-Hasan al-Bagri, 'Abl HanIfah, Sufyan
ath-Thawrl, al-'Awza®I, and other prominent fugahi' of his
generation and the generation before him who also regarded
them as a valid source of law.Z? In fact, according to Ibn
CAbd-al-Barr, a}-TabarI held that there had been consensus
among the Successors regarding the validity of using mursal
hadith and that none had rejected them absolutely until ash-

Shafi®I did so at the turn of the third/ninth century.>

of the Prophet's military campaigns and of pre-Islamic poet-
ry, extensive amounts of which ash-Sha®bI transmitted. The
'Umayyad caliph ®Abd-al-Malik sent ash-Sha®bi as a special
ambassador to the ruler of Byzantium. Later ®Umar ibn CAbd-
al-CAziz made him a gadi; Sezgin, 1:277.

1+IBRAHIM ibn YazId ibn Qais AN-NAKHACI (50-96/670-
715), a Kiifan Successor, was one of the most important fuga-
ha' of the early period. He studied under older Successors
and some Companions; Hamm#d ibn 'AbI Sulaim3n (d. 120/738),
who was 'Abd Hanifah's most influential teacher, was one
of 'Ibrahim's students. Sezgin, 1:1403-404,

___2see Ibn Timart, pp. 53-54; CUthmin ibn “Umar IBN
AL-HAJIB, Mukhtagar al-Muntaha ‘'l-'Ugiill (Cairo:s MapbaCat
Kurdistan al-cIlmiyah.A13237[190335. P. 89; 'Abu Zahrah,
Malik, pp. 294-295; and al-Kawthari, pp. 32-33, 36 (note
1). Al-KawtharI claims that mursal hadIth make up almost
half of the body of transmitted hadith that constitute the
sunnah of the Prophet practiced by the early Muslims; hence,
he holds that rejection of mursal hadith as a valid source
of law had far-reaching effects; ibid.

3Ibn ®Abd-al-Barr, At-TamhId, 1:4; cf. al-Kawtharl,
. 36 (note 1), 32-33, who also quotes Ibn CAbd-al-Barr,
al-Bajl, a}-Tabari, 'Abu Dawud, and Ibn Rajab. Al-KawtharI
holds that al-Bukhari and Muslim must not have rejected mur-
sal bhadith absolutely, since their works contain some (ibid.,
Pr. 3%, 36 Cnote 11). Although ash-Shafi®I did regard the
mursal hadith which Nalik transmitted from Sa®Id ibn al-Musay-
yab to be acceptable, he was not consistent in his rejection
of other mursal hadith, according to al-Kawthari, who claims
that ash-ShafiCi’s Musnad contains numerous mursal hadith
and that ash-Shafi®Il argues on the basis of mursal hadith on

certain questions; ibidf, 33-34,
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Like musnad hadTth, mursal hadith are not accepted

_ without any stipulations being put upon them, MalikI legal

theorists stipulate that, for a mursal hadith to bé accept-
able, the one who transmits‘it must--like Malik~-have been

a highly worthy [thigahl transmitter who only transmitted
hadIth from those who likewise were very worthy. In the
case of those transmitters who transmit from weak and strong
transmitters alike and take the matter of transmitting from
weak transmitters lightly, one cannot accept the mursal ha-
dith they transmit, rather one must require of them that
they enumerate each transmitter by name throQgh whom the
badith has come down.t According to al-Kawthari, these are
the same stipulations that 'AbU Hanifah made upon the accep-
tance of mursal hadith, and these stipulations were generally
subscribed to--al-Kawtharl continues--among the Companions
and Successors who accepted mursal nggzzg.z One report has

it that the famous Bagran muhaddith CAlI ibn al-Madini’ re-

1lon Abd-al-Barr, At-Tamhid, 1:117, 2, 6; see also
Ibn al-Hajib, p. 89, Ibn Tumart, pp. 53-54; ‘Abu Zahrah,
Malik, p. 296; and al-Kawthari, p. 32.

2p1-Kawthari, p. 32.

3¢p1,T ibn CAbd-Alldh ibn Jafar IBN AL-MADINI (161~
234/777-849) was a famous Bagran muhaddith and historian of
the generation of ash-Shafi®l and 'Aphmad ibn Hanbal; he was
known as the hafigz of hadith of his generation. He was a
copious writer and compiler of works. It is said that he
compiled over two hundred compilations [mugannaf's] of ha-
dith; he composed numerous other works as well on the bio-
graphical sciences of hadith, Arab genealogy and tribes, and
history. It is said that Ibn al-Madini's knowledge of the
differences [ikhtilaf] in hadith was superior to that of Ibn
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garded Malik's mursal hadith to be valid by virtue of his
having met this criterion; Ibn al-MadIni is reported to have .
said:
If Malik reports a hadith on the authority of "a m;n
of the people of Madinah" and you do not know who it

is, [(the hadith] is authoritative [neverthelessl; for
[(Malik] used to select carefully [those from whom he

transmitted][kana yantagij.l
Ibn Tdmart?holds that the stipulation of worthiness

in the transmitter of a mursal hadith is as satisfactory

as it would be in a mushnad padith. For, Ibn Timart claims,

if a transmitter is worthy, he will not transmit from those
who are unworthy or about whom he knows nothing. If one
cannot trust the transmitter of a mursal hadith in such mat-
ters, neither can one trust the transmitter of a musnad ha-
dith to have reported faithfully and completely all from

from whom he received the hadith he transmits.) This argu-

Hanbal. He also is said to have written a two volume work
on the sghools of law [madhdhib] of the muhaddith's. Zirik-
11, 5:118. -

leryag, 1s141.

. 2Mupammad ibn ®Abd-Al13h IBN TUMART (485-524/1092-
1130) was a contemporary of al-Qagi CIyad. He was a Moroc-
can Berber and the founder and an important spokesman of the
political movement of the Muwahhid's under CAbd-al-Mu'min
ibn ©Al11i, which led to the foundation of the Mu'minid state.
Ibn Timart grew up in his tribe, al-Magmidah. Later he trav-
elled to the East to make pilgrimage and study. He spent
time in Irag and then Makkah. Then he came to Egypt but was
expelled. Ibn Tumart was known as "al-Mahdi" and as "Mahdl
‘l-Muwabhidin". 2iriklI, 7:104-105.

3Ibn Timart, pp. 53-5k.
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ment, though, does not take acéount of the faet that muhad-
dith's often varied in their criteria by which they regard-
ed others to be worthy. In the case of mursal hadith one
is required to rely upon the muhaddith's judgment about those
from whom he transmitted, whereas in the case of musnad ha-
dith one can evaluate the transmitters for oneself.

- There is another consideration about the mursal ha-
dith, however, which needs further investigation. Ibn CAbd-
al-Barr states three reasons why muhaddith's transmitted

hadith as mursal: 1) because they had received that hadIth

from a large group [jam3a®ah] of various transmitters, which
made it burdensome to enumerate all the channels of trans-
mission; 2) because the muhaddith forgot the transmitters,
in which case it must be stipulated that he transmitted only
from sound transmitters; and 3) because the mubaddith in
teaching the hadith to his students found it unnecessarily
distractive to give the ‘'isnad of every hadith in full.t
I believe the first of these reasons is especially
important, because if it had been a common practice in the
early period for gghaddith's to transmit hadith that they
had received through numerous channels as mursal hadith,
their mursal hadith would often be much more well-known than

those transmitted with complete 'ignad's. A large number

of the mursal hadith of this nature might be of the category

1Ibn CAbd-al-Barr, At-Tamhid, 1:17.
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. of mutawatir hadith or pertain to what 'Abd Yusuf refers to
as "as-sunnah al-ﬁacrﬁfah".l Al-Hasan él-Bagri is reported
to have said that whenever he had heard a hgéiﬁg from four
or more Companions of the Prophét. he would transmit it as

a mursal hadith. According to another report, al-Hasan al-

Bagri stated that whenever he transmitted a hadith from one
Companion directly, he had only heard that hadith from that
Companion. However, when he transmitted a hadith as mursal
he had heard it from very many [lit., seventy] Gompanions..2

Finally, mursal and musnad hadith are of equal author-

ity according_to most Maliki legal theorists, and similar
stipulations apply to both. The transmitters cited in their
'‘isndad's must be acceptable, and, although a mursal hadith
cannot be rejected in MAalikI legal theory on the basis of a

contrary musnad hadith, M3likis reject mursal and musnad

padith alike, regardless of their transmitters, when they
are contrary to well-known types of Madinanlcgmg;. This,
according to Ibn CAbd-al-Barr, is the opinion of the ma jor-
ity of Malikis. There have been some, he points out, how=-
ever, who have claimed that mursal padith were more author-
jtative than musnad hadIth. According to him, their reason-
ing was that when a muhaddith sets forth all his transmit-

ters in a musnad hadith it is an indication that he is not

1cf, 'Abd Zahrah, Malik, p. 296; see above, p. 106.
20ited by 'Abu Zahrah, Malik, p. 296.
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completely sure of the worthiness of each of the transmit-
ters cited and, hence, has passed on the matter of evaluat~
ing them to the recipient of the hadith. In the case of
the mursal hadith, howéver, they argue that the transmitter
has been certain about the worthiness of his transmitters
and, hence, has not felt it necessary to name them.l Ibn
CAbd-al-Barr disagrees with this reasoning. However, in
light of the preceding speculation.that transmitting hadith
as mursal in the early period might often have been an indi-
cation that those hadith were well-known and had come down
through numerous channels, one can conceive easily of how
the theoretical position that mursal hadith are more author-
itative than musnad might have evolved originally.

The Athar and Fatwa's
of the Companions

One of the points of similarity between the Hanaf7,
Maliki, and Hanball schools and of dissimilarity between
them and the Shafi®I school is the attitudes they take re-
gafding the utility and authoritativeness of the athar and

fatwa's of the Prophet's Companions.2 Malik's belief in the

1ibn CAbd-al-Barr, At-Tamhid, 1:2-6.

23ee 'Abl Zahrah, M3lik, pp. 312-315 and at-Turki,
pp. 395-396. According to ‘Abu Zahrah's analysis of the
Maliki and Hanball schools, they regard the athir and fat-
wa's to be more authoritative than any other sunnl school
of law. Both of them regard the athar and fatwa's of the
Companions to be a potential source of the Prophetic sunnah.
Similarly, according to the early Hanafl legal theorist
al-Karkhi, °‘Abu HanIifah relies heavily upon athar and the
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authoritativeness of the athar and fatwa's of the Companions
is illustrated, as 'Ab@l Zahrah observes, in Malik's letter |
to al-Laith ibn Sa®d. In it M3lik describes the ﬁrominent
Companions, especially those who became caliphs after the
Prophet's death, in the following terms:

Then there arose from among those who assumed authority
after [the Prophet] those who of all the people of his
community ['ummah] were the closest in following [the
Prophet] on the basis of what had been revealed to them
[through him]. Whenever they had knowledge of a matter,
they put it into practice [‘'anfadhuhul, and when they
did not have knowledge of a matter, they inquired [among
themselves] concerning it. They would then follow that
(opinion] of whatever they could find in the matter that
was strongest ['agwa] in terms of their ijtihad and the
proximity of their era (to that of the Prophet]. If
someone [among them] took issue with them and held an-
other opinion that was even_stronger, they would aban-
don their earlier position.

What is especially important in this citation, I believe, is

fatwa's of the Companions of the Prophet as a source of his
sunnah. ‘Abu Hanifah, however, is said to have made the fur-
ther stipulation that the Athar and fatwa's of the Companions
are only a source of sunnah when the judgments they pertain
to could not have been arrived at by means of giyas. In such
cases, 'AbU Hanifah holds that the Companions must have deriv-
- ed their opinions directly from Prophetic authority. As for
ash-Shafi®I, he adheres to the 'ijma® of the Companions, but
if there is disagreement among them on a matter, he follows
those of their opinions that are closest to the musnad hadith
he accepts. Since ash-Shafi®I does not regard the athar and
fatwa's of the Companions to be a valid independent source of
sunnah, he will not follow them when they are contrary to
acceptable musnad hadith. See 'Abu Zahrah, Malik, pp. 312-

313.

lelyad, 1:34, cited by ‘Abl Zahrah, Malik, pp. l22-
123, 308-309. ' .
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Malik's conviction that the prominent Companions followed
the Pfophet's sunnah very closely and that their ijtihad
had special-value because of their knowlédge of what the
Prophet had taughf and their proximity to the Prophet's life.
Malik also emphasizes that the Companions would follow those
legal argumenté in their ijtihad that appeared to them to

be strongest and most sound.

For reasons such as these, both Malik and 'Ahmad ibn
Hanbal regard the Zth3r and fatwd's of the Companions in all
types of matters to be potential sources of gunnah and to be
similar in that regard to hggiig.l *Abl Zahrah cifes an il-
lustration of Malik's use of a fatwa of the caliph ®Umar ibn
al-Kha}tdb to establish the content of the Prephetic sunnah
contrary to a padith on the same matter. Malik cites a re-
port in the Muwatta' according to which the Companions Sa®d

ibn 'Abl Waqqas2 and ag¢-Dahhak ibn Qais3 discuss certain

lvpbd Zahrah, Malik, p. 315.

25ACD IBN ‘'ABI WAQQAS Malik az-Zuhrl (23bh-55/603-
675) was one of the most famous Companions of the Prophet.
He took part in the maaor battles of the Prophet's llfe and
played a central role in the conquest of Iraq. Satd settled
fora while in Kufah, took part in the planning of the city,
and was appointed its governor by SUmar ibn al-Khatyab. who
also considered Sa®d ibn 'AbI Waggqag a potential candidate
for the callphate after his death. Sa®d continued to be
governor of Kufah for a time under CUthman, who later removed
him. Safd returned to Madinah toward the end of his life
and died there. ZirikliI, 3:137-138.

3Ap-DAHHAK IBN QAIS ibn Khalid al-Fihrl (5-65/626-
684) was one of the most prominent members of the clan of
Banu Fihr. He took part in the conquest of Damascus and
settled there afterwards. _A¢-Dahhak was a close assoclate
of MuCawiyah ibn 'AbI Sufyan and was on his side during the
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points relating to how the pilgrimage is supposed to be per-
formed.l Ad-Dahhak states that anyone who performs the pil-
grimage in a certain manner has no knowledge of what God
has commanded. Sa®d disagrees with him and replies: "What
a bad thing it is you have said.? Aﬁ-Dahﬁak Jjustifies him-
self by saying that SUmar ibn al-Kha}tdb had prohibited the
pilgrimage to be done in the manner they are discussing,
but Sa®d replies to that that the Prophet himself performed
pilgrimage once in that manner and that they performed it
with him in that manner likewise.® In "Ikhtilif Mlik" M3-
| 1lik's proponent states that Malik followed the position that

ad-Dahhdk took,on the grounds that CUmar ibn al-Khaj}ab had

greater knowledge of the Prophet's sunnah than Satd ibn 'Abl

Waqq§$.3

confrontation of $iffin. Mu®awiyah appointed ag-Dahhak to
be the governor of Kufah in 53/672, which was during the
last years of the life of the former Kufan governor Sa®d
ibn 'AbI Waqqig. After the death of Ziyad ibn 'AblIh, ag-
Dahhdak was appointed_governor of Damascus. He led the fun-
eral prayers for MuCawiyah. When the ‘'Umayyad ruler MuCa-
wiyah ibn Yazid stepped down from office, ad-RPahhak gave
his support to CAbd-Allah ibn az-Zubair and refused to give
allegiance to Marwan. A¢-Dahhdk died on the battlefield

See ZiriklI, 3:309 and Ibn Hajar, 4:448-450.

1According to az-ZurganI (1055-1122/1645-1710) this
discussion took place in 44/665 during the first pilgrimage
that MuCawiyah made after his caliphate had béen established.
Malik's report states explicitly that ad-pabgak was perform-
ing the pilgrimage with Mu®awiyah; Muhammad ibn CAbd-al-
Bagi AZ-ZURQANI, Sharh Muwa%tg‘qlg'lmim Malik, ed. 'Ibra-
him CAjlwah CIwag, 5 vols. (Egypt: Maktabat al-Halabl, 1381/
1961), 33169.

2Muwatta', li344. 3Cited by 'Ab¥ Zahrah, Malik, p. 315.
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In this matter Milik--as 'Abd Zahrah observes--has
followed the fatwd of ®Umar ibn él-Khafiib as related by
ad-Daphdk ibn Qais.l This fatwd of CUmar ibn al-Khat$ab
takes priority over the bggiig of Sa®d ibn 'AbI Waqqag, in-
dicating that, since Milik regarded both hadTth and the Zthir
and fatwa's of the Companions to be sources of gggggh, Ma-
1ik does not necessarily give priority to a bggzig over an

'athar or fatwa of a Companion when they ccnflict with the

hggigg.z Furthermore, since SaCd's report is a nggzgg about
the Prophet, we also see in this example tﬁe diétinction re-
ferred to earlier between hadith and sunnah.3 For Malik

does not regard SaCd's bgéiig as constituting sunnah, where-
as he regards °Umaf'é prohibition to be based on CUmar's
greater knowledge of the Prophét's sunnah. It might also

be pointed out that Safd's hadith is a report of an action
[hikaxat”héll. and such reports are regarded to be ambiguous
in MalikI legal theory.u Az-ZurqEni5 explains that CUmar's

prohibition was based on his understanding that when the

leAbT Zahran, Malik, p. 315. 2Ibid.
3see above, pp. 79-80.
ksee below, Pp. 188-194.

| SMupammad ibn CAbd-al-BqI AZ-ZURQANI (1055-1122/1645-
1710) was a famous pre-modern Egyptian MalikI scholar and

was regarded by some as the last great Egyptian muhaddith.

He was born and died in Cairo and was a graduate of al-'Azhar
University. 2irikli, 7:55.
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Prophet performed the pilgrimage after the manner that Sactd
has reported, it was only because of the special circum-
stances of that year and was not intended to be the pat-
tern for all future years; AzQZurqEni also believes that
CUmar supported his interpretation of the Prophetic sunnah
in this manner by reference to a pertinent Qur'anic verse,l
which appears.to support his position. Az-Zurqgani holds,
furthermore, that ad-pahbakfs statement that whoever performs
the pilgrimage in the manner supported by Sa®d is ignorant
of "what God has commanded" {i.e., in the Qur'an] is a ref-

erence to ®Umar ibn al-Khattib's interpretation of that -

verse.2

*AbTl Zahrah cites other examples from "Ikhtilaf Ma-
1ik" that illustrate that Malik regards the Zthar and fat-
wa's of the Companions to be an authoritative source of the
Prophetic sunnah; he adds the clarification, however, that
it is the athar and igﬁgﬁfs of prominent Companions--like

*Abl Bakr,’ CUmar ibn al-Kha}tdb, and Zaid ibn Thabit4--that

lqurtan, 2:196. 2zurqani, 3:69-70;

3'ABU BAKR CAbd-All3h ibn 'AbI Qahdfah SUthm3n ibn
cEAmir at-Taimi, known as "A$S-SIDDIQ"[the exceedingly truth-
ful onel (51 bh-13/573-634) was the first man to believe in
the Prophet. He was one of the most prominent members of
Quraish, was quite wealthy, and had great knowledge of the
genealogy, history, and politics of the Arabs, by virtue of
which the Arabs referred to him as "¢alim Quraish" [the learned
one of Quraish]. He became the first caliph in the year of
the Prophet's death, 11/632 and ruled two years and three and
a half months until his death. Under 'Abu Bakr, the Islamic
state was firmly established in Arabia,and Syria and much of
Irag were conquered. 2Zirikl3I, 4:237-238.

4ZAID IBN THABIT ibn ad-Dahhdk al-'AngdrI (11lbh-45/
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Malik regards as authoritative, since these Companions spent
long periods of time in intimate contact with the Prophet

and, therefore, had excellent knowledge of the Prophet's

surmah.l

It should be pointed out in this regard that many
of the prominent older Companions who were in intimate con-
tact with the Prophet for many years and sometimes decades
tranémitted relatively few hadith compared to the number
of hadith transmitted by younger Companions. Only 92 ha-
dith, for example, are tréced back to Zaid ibn Thabit, 142
to 'Abll Bakr, 146 to CUthm3n, 537 to SUmar, and 586 to CAlI.2
5374 padIth, on the other hand, are attributed to 'Abd Hu-

rairah,3 who became a Muslim only about four years before

611-665) was born in Madinah but grew up in Makkah, where

he became a Muslim while still a young boy. He was orphaned
at the age of six, when his father was killed, and made the
hijrah to Madinah at the age of eleven. 2aid ibn Thabit was
very ..wvaluable. to the Prophet and was_highly regarded among
the Companions for his intelligence. It 1s said that he
learned to read Syriac at the Prophet's request in a very
short time so that he could read official letters that came

to the Prophet in that language; it is also reported that he
learned to read the Torah in a short time also. 2aid could
write and was one of the main seribes whom the Prophet used
%o record the Qur'an. He played a central role in the compil-
ation of the Qur'an during the days of 'Abu Bakr and in the
reproduction of that copy under CUthman, He had extensive know-

ledge of Islamic law and served as a g%di &n Madinah and gave
s401-402.,

fatwa's. 2iriklI, 3:195-96; Sezgin, 1
" LiabE Zahrah, MElik, pp. 317-318.

27iriklI, 3:195-96; 4:1237-238; 41371-372; 5:1203-204;
5:107-108.

3+'AB0 HURAIRAH CAbd-ar-Rahman ibn Sakhr (21bh-59/602~
679) was brought up as an orphan and became a Muslim in the
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the Prophetfs death and hardly shared the same nearness and
confidentiaiity with him as shared by 'AbT Bakr, CUmar, ©Uth-
min, ®AlI, and other more prominent Cox;lpanions.l Simiiarly.
2630 hadith are attributed to the younger Companion CAbd-
All@h ibn CUmar, 2210 to the Prophet's young wife ©&'ishah,?
and 1660 to ®Abd-All3h ibn CAbbas,’ another younger Compan-
ion. ¥

In light of the relatively few hadith transmitted from
the older and more prominent Companions, the use of their
athar and fatwa's to establish the content of the Prophetic
sunnah has special value. It enables the faglh to have ac-

cess to their knowledge which he would not have had.to' the:

year 7/628. He took great interest in learning hadith and
stayed close to the Prophet for that purpose. CUmar later
made 'Abu Hurairah governor of Bahrain for a time but removed
him as not being competent to rule. 'AbUu Hurairah returned
to Madinah, where he spent most of the remainder of his life
teaching and where he died. He was governor of Madinah for
a short time prior to the establishment of 'Umayyad rule.
Zirikll, 4:80-81.

lTbid.; cf. Abbott, 2:66.

2CE'ISHAH bint °'AbI Bakr CAbd-All3Zh ibn CUthmin (9bh-
58/613-678) was the daughter of 'Abl Bakr and became the Proph-
et's favorite wife. Like other wives of the Prophet, she
is also referred to as "'Umm al-Mu'minin" [mother of the be-
lievers]; the Prophet married her in the year 8/629. CA'ishah
is regarded as the most knowledgeable of Muslim women; she
had extensive knowledge of Islamic law and other religious
knowledge. Z2iriklI, 4:5.

3cABD-ALLAH IBN CABBAS ibn CAbd-al-Mujtalib (3bh-68/
619-687) was one of the most important younger Companions and
known for his extensive knowledge of Qur'anic commentary, figh,
and the poetry, genealogy, and history of the pre-Islamic Arabs.
ZiriklY, 4:228-229.

b1vid., 4:246, 5, 228-229; and Abbott, 2:166.
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same extent if}he had had to rely exclusively on the rela-
tively few hadith they transmitted.’ Companions like the
Prophet's lifelong friend fAbﬁ Bakr, for example, who re-
mained one of the Prophet'é chief confidants for the more
than two decades of his Pfophetic mission, who witnessed
him institute the entirety of the law, and who were with
him and often counselled him as he.made decisions of the
most fundamental importance, may be expected not only to
have had more extensive knowledge of the content of the sun-
nah than younger, less prominent Companions but, more im-
portantly, to have had also a better and more comprehensive
understanding of the purpose behind it. Thus; ash-Shatibl
claims that Malik is regarded to be an 'im3m in the sunnah

by virtue of his close adherence to the fatwda's of the Proph-

et's Companions;2

Perhaps it should be clarified that, although Malik
regards the Athar of the Companions to be a source .of the
sunnah, he does not regard'them always to be conclusively
authoritative. It“appears; rather, that he evaluates them
in a manner similar to the way in which he evaluates hadith.
As in the case of hadith, the Camal of Madinah is one of

the main criteria in terms of which Malik interprets athar.

lcf, 'AbT zahrah, MAlik, p. 311-313.

. 2Ash-ShatibI, Al-Muwifagdt, cited by 'Abd Zahrah,
ibid-. ppo 311-3120 ' -
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Regarding the legal
opinions of the Successors

According to 'Abu Zahrah, the legal method of 'Abu
Eanifah includes the—study of the legal opinioﬁs of pfomi-
nent Successbrs, although 'Abi Hanifah does not feel bound
to follow them when his iitihﬁd leads to conclusions con-
trary to theirs. 'Abdl Zahrah holds that M&lik's position
with regard to the authoritativeness of the leéal opinions
of the Successors is the same as 'Abd Hanifah's.l Malik
does not regard the opinions of the Successors to be én in-
dependent source of the sunnah; the opinions of certain prom-
inent Successors, however, like the Seven Fugahia' of MadInah,
az-Zuhri, Nafic; and SUmar ibn °Abd-al-°Aziz. have especially
high standing with Malik, as is illustrated by his numerous
citations of their opinions in the Mﬁﬂgﬁ?ﬁ'.z The fact that
Malik feels at liberty to disagree with the opinions of these
Successors; however, is borne out by the numerous instances
in the Muwatfa® in which Malik cites their opinions and dis-

agrees with them.J

Isolated Hadith

One of the major points of difference between 'Abu
Hanifah and Mdlik, on the one hand, and ash-Shafi®I and 'Ajp-

.mad ibn Hanbal, on the other, is the position they take on

leAb@ Zahrah, Malik, p. 320. 2Cf. ibid., p. 318.
3See. for example, pp. 731-760, below.
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the authoritativeness of isolated hadith as a valid, inde-
pendént source of Islamic law. Whereas ash-Shafi®I and Ibn
Hanbal regard them'as au‘thoritative,l neither 'Abu Hanifah
nor Malik does, rather both of them regard isolated hadith
as probably the weakest and least authoritative of thevsources
and principles of law to which they subscribe. As will be
seen in this discussion, both 'Abu HanIfah and Malik use
isolated hadIth only when they are corroborated by other
more firmly established and less conjectural sources of law
~to which they subscribe. Hence, for them, isolated hadith
can only be regarded as a dependent source of law or an an-
cillary to the other sources.

As 'Abd Zahrah points out, ash-Shafi®l states explic-
itly in "Ikhtilaf Malik" that Malik often rejects isolated
hadith and that Malik accepts the athar of the Companions
as an indication of the sunnah, which are major contentions
of ash-Shafi®I in that work against Malik.2 I have also

- indicated in my treatment of Malikfs biography the aftitude
that the biographical accounts of M&lik indicate that he
had toward isolated and irregular nggizg.3
In some cases, no doubt, Malik and other early fugaha'

who, like him: put great restrictions upon the use of iso-

lsee 'Abl Zahrah, Ash-Shafi®I, pp. 236-243, and at-
Turki, p. 263, 274-276.

21Abd, Zarah, NElik, pp. 315, 317-318; below, pp. 38-353
3see above, pp. 76-85.
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lated hadith regarded irregular isolated hadith that they
rejectédAto'have been fabricated. 'Abi YUsuf, for example;
refers to a statement of the Prophet, which he regards to
be authenticz
Hadith shall be divulged from me in great numbers.
Whatever comes down_to you from me and is in accors<
dance with the Qur'an is from me, but whatever comes
down to you from me that contradicts [yukhaliful the
Qur'an is not from me.l
In a statement attributed to M3lik in the "CUtbiyah",2 he

is said to have regarded a certain hadith to have been fab-

3

ricated because of its irregularity;
Nevertheless, there are numerous cases in which Ma-
1ik, 'Ab@ Yi@suf, and Ibn al-Qasim clearly regard the isolated
hadIth they reject to 5e defective for reasons other than
having been fabricated. It is significant, for example,
that the majority of the isolated hadIth in "Ikhtilaf Malik"
upon which ash-Shafi®i builds his arguments and which Malik
had rejected are padIth which Malik himself had transmitted
in the Mgggjig' with impeccable 'ggggg's; Hence, it appears
that it is because of the meanings and‘legai implications
of these hadith that Malik regards them to be irregular and

not because he questions their formal authenticity.

1ipbG YUsuf, pp. 24-25.

- 2As I have pointed out; some prominent early Maliki
fugahd' have denied the authenticity of much of the contents
of the "cUtbiyah"; see above, pp. 118-119.

3Cited by ash-ShajibI, Al-Muwifaqdt, 3:66-67.



173

Many of tke expressions that Malik and Ibn al-Qasim
use in speaking of the irregular, isolated hadith they re-
ject indicate that it is not necessarily their authenticity
which they question, . MAlik says, for example, "I do not
know what the reality [hagiqah] of this hadIth is."l Ibn
al-Qasim comments regarding an irregular hadith, "We do not
know what the proper explanation [tafsir] of it is."2 Ma-
1ik says, "This hadIth has come down to us,but so has that
[namely, Camall which indicates its weakness [§aSf1."3 or
he says, "This hadith has come down to us, but Camal is not
in accordance wifh 1t."% In the context of one of the most
elaborate statements in the Mudawwanah about isolated, ir-
regular hadith, Ibn al-Q3sim explains that many such hadIth
are "not regarded to have been fabricated but also not re-
garded to be suitable for being put into practice" ["fa-bagiya
ghair mukadhdhab bihI wa 13 ma®miil bihi"3.5

It is reported that the famous Madinan faqih Ibn al-
M2 jishiin (the report does not specify which one) was asked
why they transmitted hadIth and then did not follow them.
He answered, "So that it be known that we have rejected them
while having knowledge of them.'f6 Similarly; Malik is re-
ported to have said that there were people of knowledge among
the Successors who would transmit padIth or receive them from

others but who would then say, ”We‘are not ignorant of them,

lyudawwanah, 1:5 (8). 2Ibid., 2:151 (28).
31bid., 1:98 (19). “*Ivid., 1:16k. '
5Ibid., 2:151-152 (28). 6CIyaa, 1:66.
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but the Camal has been firmly established [madid] contrary
to them."l It is reported fhat Malik's teacher RabICah used
to say regarding ®amal and isolated hadith, "One thousand
Ltransmitting] from one thousand is preferable to me than-
one [transmitting] from one, for fone Ltransmitting]l from
one' would tear [iahtazicuj the sﬁnnah'right out of our
hands."? Similarly, it is reported that the Madinan g3gI
Mupammad ibn 'Abi Bakr ibn Hazm--who was the son of the fa-
mous Madinan faglh, gidI, and governor 'Abfi Bakr ibn Hazm3
and was g3¢I of MadInah around 118/736--used to hand down
rulings consistent with MadiInan Camal and contrary to some
hadith., His brother CAbd-Allzh, who was also one of Malik's
teachers{“ used to ask him why he had rejected a pertinent
hadIth. Malik reports that his brother would reply, "But
what then of the Camal;" Malik explains that he meant by
this that upon which there was consensus in Madinah.5
'Abd Yisuf's Siyar al-‘'Awza®l contains numerous in-

stances of advice to rely on the well-known sunnah and avoid
irregular [shadhdh] hadith. He says once, for example:

Make the Qur'an and the well-known sunnah [as-sunnah

al-maCptifah] _your directing guide ['imaman ga'idan].

Follow that and judge on the basis of it [wa gis Calaihi}

whatever presents itself to you that has nog been clar-
ified for you in the Qur'an and the sunnah.

chyad; 1:66. 2Ibid. SSee above, p. 57, note 1.
ksee abvove, p. 57, note 4.  SWakic, 1:176.
6¢AbT Y@suf, p. 32.
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And he sayss:

Beware of irregular [shadhdhl badlth and take care to

follow (wa Calaika bi . .:.] those hadith which the com-
munlty (al-jamacCah] is following. which the fugaha' rec-
ognize [as validl [yaCrifuhii], and which are in accord-
ance with the. Book_and the sunnah. Judge [gqis] matters
on that basis. As for that which is contrary to the

Qur'an, it is not from the Prophet even if brought down

by a transmission [rlwaxah].

Although in this example 'Abu Yusuf indicates that
‘he regarde certain types of irregular hadith not to be from
‘the Prophet at all, he also indicates at times in Siyar al-
*AwzBCI that he does not question the authenticity of some
irregular padith but regards them to be misleading because
- they pertain to unique examples of the Prophet's behavior
or commands or, for some other reaeon; are not normative.

He accepts one nagiﬁg of al-'AwzaCi ae authentic but regards
'al-'Awiaci's conclusion to’be very mistaken:
What the Messenger of God [g] has said [in this hadith]
is just as he has said, and knowledge of what al-'AwzaCi
has said pertaining to it has already reached us. But
we regard it as irregular {shadhdh], and badlth that
are irregular are not to be followed.Z2
At several points in Slxar al-'sza 3,. 'Abu Yusuf stresses
the great care that is required to draw proper conclusions
from padith. Essentially;whe repeats the following state-

ment:

AR\ Yusuf, pp. 30-31.

2Ibid-. pp. 103-105; for simllar examples of 'Abu
Yusuf's drawing attention to the .special considerations be-
hind irregular padith that make them unsuitable for further
analogy. see ibid., pp. 85-87, 63 64, 13#-135, 107-110.
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We have heard before what al-'Awza®I has told us about

God's Messenger. But the hadith of God's Messenger have

Ldiverse] meanings [macan]. implications [wujuahl], and

interpretations, which only one whom God helps to that

end can understand (yafham] and perceive [yubgirl.l

Ibn Tdmart sets forth some of the considerations that

can make isolated hadith conjectural and irregular and, hence,
unsuitable as the bases of legal reasoning until they are
supported or clarified by reference to other sources of law
such as, he points out, Madinan Camal.? Isolated hadith,
he contends, are liable to additions, deletions, the loss
of memory [on the part of the transmitter], errors and mis-
takes [al-khata' wa 'l-ghalatl, oversights [ai—ghaflah].
lies [al-kadhib], the retraction [of one's opinionl] Lar-

rujicl, contradiction [with other padIthlCat-taC3rugl, and

interpolation (at-tabrifl. 3
Ash-Sha}ibi holds that authentic statements that have

been isolated from their contexts are ambiguous by nature,
whether they be isolated hadith or something else. Ambig-
uous statements, however, are essentially of two types, he
believess l)~those that are ambiguous in essence [al-muta-
shibih al-haqiqil and 2) those that are only incidentally
ambiguous [al-mutashabih al-'igafi], The ambiguity of the
first type, he believes, can never be removed; an example

that he gives of a statement of that type are the Arabic

lipvd Y&suf, p. 383 cf. ibid., pp. 63-64, 107-110, 14-15.
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letters like "Alif, Lam, MIn"!that come at the beginning of
some chapters:of the_Qur'En;;.But the ambiguity of the sec-
ond type can be removed once the statement is placed in its
proper context in terms of the facts or the.definitive pre-
cepts and principles that pertain to it. . Ash-ShEtibi be-
lieves that most ambiguous statements in the textual sources
of Islamic law are of this second type;z

Ambiguous statements are open to numerous interpre-
tations, which are often mutually‘contradictory and contra-
dict other sources and principles of law as well. Once placed
in proper context, however, this ambiguity is removed, and
the intended interpretation becomes clear. Hence, accord-
ing to ash-Shatibi, it is the duty of the mujtahid first to
find the pfoper context in which an ambiguous statement be-
longs before beginning to draw conclusions from it. The
mijtahid must find the specification [mukhaggisl that
removes the ambiguity of the general [®aZmm] statement. He
must discover the qualifier [mugayyid] that limits the un-
qualified [muflagl statement. He must find the correet in-

terpretation [al-mu'awwill for the obvious {zahir] statement.

He must find the clarification [mubayyinl that elucidates
the intended meaning of a clearly ambiguous [mujmal] state-
ment, and, finally; the mujtahid must find the abrogation

lQur'an, 2:1, 3:1, 29:1, 30:1, 31:1, 32:l.
2Ash-Sha}ibi, Al-Muwdfagdt, 3:85-93.
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fan-nasikh] that pertains to the statement that was abro-
gated [mansfkhl.t

"Conclusions must not, however, be drawn on the basis
of an isolated statemeht until it has been clarified in this
manner and its ambiguity has been removed. Ash-Shatibi holds
that one of the most fundamental characteristics of the Is-
lamic heresies, whether those of extreme literalists or ex-
treme esoterics, has been that they base their arguments on

ambiguous statements taken out of their proper contexts, in

the state in which they lead to confusion and contradiction.?

Like other Malikls, ash-Sha}ibl holds that one of the surest
criteria against which to remove the ambiguity of isolated

legal statements and to place them in their proper context

is that of °amal:

. . . For whenever a mujtahid contemplates a legal state-
ment pertaining to a matter, he is required to look into
{bahth]l many things, without which it would be unsound

to put the statement into practice. Consideration of

the Camal [1it., 'aCm3l] of the early generations (al-
mutagaddlmlnl removes these ambiguities from the state-
ment decisively. It renders distinct that which is ab-
rogating from that which has been abrogated; it provides
a clarification [mubayyin] for that which is ambiguous
{mujmall, and so forth. Thus, it is an immense help in
the process of doing ijtihad. It is for this reason that
Malik ibn 'Anas and those who hold to his opinion have

relied upon it.

lpsh-ShapidbI, Al-Muwafagdt, 3:98, 76.
2Ibid., 3:76, 352, 90-91. 3Ibid., 3:76.
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Malik's use of isolated hadith by
reference to other sources of law

The very notion of irregularity in isolated hadIth
implies that those who regard them to be irregular have a
criterion established by other sources and principles of
law by which they determine what is regular (i.e., what is
in conformity with that criterion) and what is irregular.
*Abd Yusuf indicates in the citations I have just given that
the Kufan criterion was constituted by the Qur'an, the well-
known sunnah, and those bggigh that are recognized as valid
by the fugaha'. Several of the citations I have just given
indicate that MElik and other prominent MadInan fugahd' of
his generation and before him looked to Camal as a criter-
ion. Later MalikI legal theorists hold that isolated hadith
can provide definitive knowledge once they are supported
by other sources and principlgs of law.l In fact when an
isolated hggigh is supported by QQEQL,‘as 'Abﬁ Zahrah points
out, Malikis no longer regard it to be isolated.?

The most explicit statement that I have found in the

Muwatta®' or Mudawwanah pertaining to M&lik's use of Camal

as a criterion against which to evaluate isolated hadith
is the following statement by Ibn al-Qasim. ‘'Asad ibn al-

Furat has been questioning him about an 'athar that reports

lsee al-QarafI, 1:33; Ibn al-§ajib, p.. 72; Ibn Timart,
pp. 51-52; CIyad, 1:71; 'Abd Zahrah, Mallk. p. 303.

2'Abu Zahrah, Malik, p. 305.



